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Synopsis of the Wen Ho Lee case

Dr. Wen Ho Lee was a nuclear physicist employed at
National Laboratory in New Mexico. On December 10,
charged on 59 counts of mishandling classified info
which carried a life sentence. Imprisoned for 278
confinement,hewaseventuallyreleasedontimeser

guilty to a felony count of mishandling classified
Atthepleasentencinghearing,thepresidingjudge

to Dr. Lee for the "top decision makers in the Exec
Branch...having embarrassed our entire nation and e
is a citizen of it."

The play reading is a reenactment of some of the me
from the case. The play starts off on March 6, 199
York Times prints a front-page story about a securi
Alamos involving one of the United States’ most adv
thermonuclearwarhead,theW-88. The FBI,concerned
suspect will learn about their investigation and fl
decidetoconfrontDr. Lee andtrytoextractacon

He is taken to a room without an attorney for hims
threatened with the electric chair unless he cooper
investigation.

Two days after the March 6 article, he is personall
Secretary of Energy Bill Richardson. His employmen
is terminated, and his name is leaked to the press.
publicly known as the scientist who betrayed his co
along nuclear secrets to China. Eventually, he is
indicted on59 counts ofviolating provisionsfrom

Act and Espionage Act. At one of his bail hearings
directors testify that the material he supposedly h
possession are the "crown jewels" of the nuclear we
and "would change the global strategic balance" if
wrong hands.

The presiding judge, Judge James Parker -- presente
captivating testimony -- decides that no amount of
before the trial could be imposed on Dr. Lee could
safety ofthe nation. He orderssolitary confineme
attached toametal beltand shackles atthe ankle

for only one hour a week. The harsh conditions imp
eventuallysparkpublicdemonstrationsandwidespre
the Chinese American and scientific community, desp
initialreluctance and doubtabouthelping Dr.Lee

Eventually, the casewouldfallapart, thanksinpa
defense team, affadavits filed on behalf of Dr. Lee
testimony given during subsequent hearings. The rea
apology from Judge Parker is taken from the actual
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the courtroom hearing during the plea sentencing.

Suggested readings:

A Convenient Spy , lan Hoffman and Dan Stober
My Country Versus Me , Helen Zia (as told by Wen Ho Lee)




(cl ack)

FBI | NTERROGATOR: Haveyouseenthearticleinthenewspaper?

( hol di ng t he newspaper i n one hand)Thisonethatcametoday

in the New York Times. (Pause) China Stole Secrets for
Bombs.

VEN HO LEE: My daughter told me that she read it -

FBI | NTERROGATOR: You should read it. It 's not good, Wen
Ho. We need to address a couple of issues that basi cally
Washington has and it 's boiling right down to your job,

Is what it 's boiling down to.

VWEN HO LEE: What ’'s that?

FBI | NTERROGATOR: Your job.

VWEN HO LEE: |will never be able to work at the Lab? That
what you saying?

FBI | NTERROGATOR: Absolutely. Basically there is a person

atthelaboratorythat 'scommittedespionageandthatpoints
to you.

ALBERTA LEE: (reading the New York Tines article out | oud
in a library) “Breach atLos Alamos: China Stole Nuclear
Secrets for Bombs ”

“Government investigators had identified a suspect, alLos
Alamos computer scientist who is Chinese American.

March 6 ™, 1999 - Front page of the New York Times.




FBI | NTERROGATOR: Yougottaunderstand,you'rebeinglooked
at

as a spy! | mean look at this newspaper article! | t all
but says your

name in here.

VEEN HO LEE: ButI'm telling you, | did not do anything...

ALBERTA LEE: (conti nui ng her readi ng of the NYTi nes article)

“SenioradministrationsofficialscreditNotraTrulo ckwith
forcing them to confront the realities of Chinese a tomic
espionage. ”

FBI | NTERROGATOR: Whatareyougoingtotellyourfriends?

Whatareyougoingtotellyourwifeandyourson? What's
going to happen to your son in college?! When he he ars
onthe news, "WenHo Lee arrested for espionage."D oyou
know how many people have been arrested for espiona ge

in the United States?

VEN HO LEE: |don ’tpay much attention to that.

ALBERTA LEE: (still readi ng) Redmond recalled saying,
“This is going to be just as bad as the Rosenbergs. ”

FBI | NTERROGATOR: Do you know who the Rosenbergs are?

TheRosenbergsarethe only peoplethatnevercoope rated
with the Federal Government in an espionage case. Y ou
know what happened to them? They electrocuted them, Wen
Ho. They didn't care whether they professed their

innocence all day long. Okay? Do you want to go dow nin
history? Whether you're professing your innocence | ike
the Rosenbergs to the day that they take you to the

electric chair. Do you want to go down in history? With
your kids knowing that you got arrested for espiona ge?

VEN HO LEE: My daughter already told me this morning.
She reads the New York Times.

FBI | NTERROGATOR: Does she think this was you?




VEN HO LEE: Alberta?

NARRATOR: AlbertaLee,WenHoLee 'sdaughter,immediately
calls her father after reading the Times article.

VEEN HO LEE: Don 'tworry,itwillallbe oversoon. They
find outthe truth,and| "llbe back atwork like normal.

ALBERTA LEE: Dad this story is about you. The New York

Times is saying you 're worse than the Rosenbergs! You
need to get a lawyer -

VEN HO LEE: A lawyer? No - too expensive.

ALBERTA LEE:. My father still resented paying a lawyer
$200 for drafting his will.

VEN HO LEE: Why hire a lawyer? | haven 't done anything.

FBI | NTERROGATOR: Does she think this was you?

VEEN HO LEE: No. Ofcourse, mydaughter believes | didn't
doit;I'm (sai d qui ckly i n sequence) innocent,innocent,
I nnocent , but I don't know what can | do.

(3 clacks, alternating)

NARRATOR: Monday, March 8, 1999:

This is notification that your employment with the Los
Alamos National Laboratory is terminated effective

immediately.

VO CE #1:. Headlines CNN: “Nuclear Physicist Wen Ho Lee
Charged with 59 Counts in Los Alamos Case. ”

VO CE #2: Senator Richard Shelby: “Wen Ho Lee is
responsibleforthegreatestlossofournuclearmi litary
secrets in our nation 'S history " -



VO CE #1: Steve Younger, director at Los Alamos: "These
codes, in my opinion, represent the gravest possibl e
security risk to the United States."

VO CE #2: *“One scientist said Lee may have a reasonable
explanation, ‘Itfhe ’sthegreatestspyofthe20 " century,
why is he out there mowing his lawn?

(cl ack)

VEN HO LEE: Al berta - The FBI is comng to arrest ne.
Don’t be al arned, but it’s goingto be onthe news tonight.
Don’'t worry. |’'ll be okay.

NARRATOR: With full knowledge and approval by Attorney

General Janet Reno, Wen Ho Lee was held in solitary
confinementfor278days. Hisfamilywasallowedto visit
him once a week.

ALBERTA LEE: | was shown into a yellow room, with very

bright lights, and a glass patrtition. My dad came i na
red jumpsuit, with handcuffs attached to a metal be It
andshacklesintheankles.Helookedlikeananima Ibeing
led around. He sat down and tried to re-assure me t hat
everything would be all right. But | just kept cryi ng.
He said, “It s going to be okay. " But | felt hopeless.

VO CE #1. DearMr.Lee,Weheardandmetwithyourdaughter,

Alberta Lee. She has been very eloguent in sharing with
us what you have been going through. Good luck and be
strong.

VO CE #2. (said in a rage tone to underline the raci st

attitude in the |l etter): Dear Mr. Lee —Get out of this
country you worthless piece of shit —and take your
childrenwithyou.Noneofyoutraitorchinksarew elcome
inthe U.S.A. Once a Chinese, always a Chinese. We don’t

want your people.




VEN HO LEE: My lawyers were spending a significant time
on my case. My arrangement with the firm -

LAWYER: Was not pro bono.

VEN HO LEE: (first |ooking at |awer and then turning
to the audi ence) Very expensive.

LAWYER: So we put a fee cap on his case, charging only
8 hours a day per lawyer - even if they each worked 16
hours a day.

VEN HO LEE: (wat ching the | awyer finish and then turning
to the audi ence) Still very expensive.

LAWYER: It became clear to us that Dr. Lee didn 't have
the money needed to pay for our fees; so, we sugges ted
thathetrytoraise moneythrough alegal defense fund.

VEN HO LEE: Never heard of such a thing.

LAWYER: We told him it had been done before. If someone

setup afundraising campaignforyour mountingde fense
bills -

VEN HO LEE: And if not enough money was raised?

(They | ook at each ot her)

NARRATOR: CeciliaChang, afamily friend, began raising
money for the Wen Ho Lee Legal Defense Fund.

CECI LI A CHANG ( hands gesti cul ati ng) “Ineedaplacefor
a party. | know | 'm asking for the impossible. But this
is an impossible case. ”

NARRATOR: On December 21 *', She gathers 200 Asian

Americansin San Franciscoto celebrate WenHo Lee 'se0 ™
birthday.

CECI LI A CHANG “l know people won 't go to a protest. But
they will go to a birthday party. ”




NARRATOR: That night, they raised $20,000 for the Wen
Ho Lee legal defense fund.

CECI LI A CHANG: Initially, when | asked people to donate
to the legal fund, | got bombarded with questions -

SKEPTI C #1: (arns crossed) How can you be sure he S
innocent?

SKEPTI C #2: It ’s onthe news, EVERYONE is saying he 'S
a spy -

SKEPTI C #1: Isn 't he from Taiwan?

SKEPTI C #2: Is he Pro-China?

CECI LI A CHANG Wen Ho Lee is an American Citizen . That
means he is protected by our Constitution.

SKEPTI C #1: Why are you doing this - are you related?

SKEPTI C #2: Ifhe ’sinnocent, then how come he hasn "t
come out and said so?

CECI LI A CHANG. Idon 'tknowifheis guilty orinnocent.
Butldoknowonethingforsure.Hisdueprocessi sbeing
violated.

(cl ack)

NARRATOR: DUE PROCESS - The Fi fth Amendnent st ates:

VO CE #1: "Nopersonshallbe deprived oflife, liberty,
or property, without due process of law."

CECI LI A CHANG Our constitution provides standards for

fair treatment of citizens by their government. The se
standards include things like adequate notice,
assistance of counsel, the right to remain silent, the

right to a speedy trial.



SKEPTI C #1. Butif he 'S not innocent, how can | support
him?

SKEPTI C #2: Look, he 's either innocent, or guilty. If

he doesn't declare he is innocent, | 'm sorry but to me,
it looks like he must be guilty.

(cl ack)

CECILIA CHANG ( frustrated by the questions, she
exasperates | oudly before continuing)lknew | had to

showpeoplewhatlwaswitnessinginthecourthouse Tell
them about how one small person is facing all the m oney
and power of the government. And | knew that if | ¢ an
getthemessageout,thenthemoneyweneededwill follow.
(2 cl acks)

VEEN HO LEE: Before there was Moveon.org, there was
Wenholee.org( saidinalight, playful tone).Thewebsite
wouldbecomethecentralswitchboardandorganizing tool
for supporters. Through Alberta, | learned that peo ple
were taking action in support of my case.

ALBERTA LEE:. Dear Father, | am in Sacramento right now.

| just spoke in front of a crowd of 700 people. | want
you to know that there are a lot of supporters. Dad , we

are fighting for you! I love you and am very proud of

you. Alberta.

NARRATOR: March 2000 —wenholee.org organizes a

demonstration in San Francisco to mark Lee ’'s 100 " day
of imprisonment

CECI LI A CHANG We need to shed the stigma that Asians
are passive and can be walked on all over. None of us
can afford to sit still and be a bystander.

VEEN HO LEE: Ifeltextremelygratefultoallofthepeople
who were doing things for me - things that | had ne ver
imagined doing myself.
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NARRATOR: May 3 ", 2000 —Arally is held in front of

the Santa Clara County building seeking Lee 's release
and balil

CECI LI A CHANG. .Wearepartofthe battlewhetherwelike
it or not. We have the power to protect ourselvesii fwe
choose to act together as a group.

NARRATOR: from an Ad in the New York Times:

(Sl ow down)

VO CE #1: Why is Dr. Wen Ho Lee still languishing in
prison?

VO CE #2: Itshouldchillusthatourgovernmentisstill
persecutingDr.Leeandbankruptinghisfamilylong after
any basis for prosecution has evaporated.

VO CE #1: As Americans —we demand justice.

VO CE #2: Drop all charges.

VO CE #1: Free Dr. Wen Ho Lee now.

(3 slow clacks in unison)

NARRATOR: September 15 ", 2000: Judge James A. Parker,
U.S. District Court, New Mexico.

JUDGE PARKER:

Dr. Lee -

The Executive Branch ofthe United States Governmen thas
until today, vigorously opposed your release from | ail,
even under what | had described as Draconian condit ions
of release.

With more complete, balanced information before me, I
feel the picture has changed significantly from tha t
painted during the December hearing.
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Dr. Lee, | tell you with great sadness that | feel
led astray by our government.

| am sad for you and your family because of the way
which you were kept in custody while you were presu
under the law to be innocent.

lamsadthatlwasinducedtoorderyourdetention
the Executive Branch now concedes that it was not
necessary to confine you at any time before your tr

| am sad because the resolution of this case drug o
unnecessarily long.

Let me turn for [a] moment to something else.
| want to make a clarification here.

Infairness,Imustnotethatvirtuallyallofthe

who work for the Department of Justice are honest,
honorable, dedicated people, who exemplify the best
those who represent our federal government.

ItisonlythetopdecisionmakersintheExecutive
who have caused embarrassmentby the way this case

and was handled. They did not embarrass me alone. T
have embarrassed our entire nation and each of us w

IS a citizen of it.

Although | have no authority to speak on behalf of
Executive Branch, I sincerelyapologizetoyou, Dr.
for the unfair manner you were held in custody.

Court will be in recess.

VEEN HO LEE (| eani ng over): Ileaned overto my attorney
and asked him, “Is it common for a judge to talk like

this? ”

LAWER: “No, Wen Ho. This is very, very rare.
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Footnotes:

The play was initially performed on April 17, 2005
three black musical stands spaced evenly apartona
wide stage with only three actors. John Thomas too
roleofthe FBlinterrogatorand Judge JamesParker
John Shin played the role of Wen Ho Lee. Catherin
Castellanoshadtheroleof AlbertaLeeandCecilia
Theotherlines(nowlistedasVoice#1,Voice#2,

#1, and Skeptic #2) were read by the actors when no
assuming their main roles.

The clacks were done withwooden sticks. The alter
clacks were done with two people each having a pair
these sticks with one clack following in succession
another.

The play begins as the FBI investigator confronts W
about the New York Times article. There is a separ
but parallel track in the script with AlbertaLeer
theMarch6NewYorkTimesarticleinalibraryand

her father to plead him to get a lawyer.

Thepointofthescenewiththe60
the doubts and questions that a lot of people had a
coming to Wen Ho Lee’s defense. Regardless of his g
or innocent, Cecilia realizes with some frustration
shemustexplaintopeoplethateverycitizeninth

States is guaranteed the right to due process and f
treatment by their government. Still, there are a |
lingeringdoubts, as highlighted by the commented,

he’s either innocent or guilty. If he doesn’t decl
heisinnocent, I’'msorry buttome, itlooks like

be guilty.” The reluctance for people to voice the
opinions, especially in the beginning, is one of th
hallmarks of this landmark case.

The humorous line in this play is the line, “Before
Moveon.org, there was Wenholee.org,” which is deliv
withaparticularlightand playfultone. Thisquo

from an April 10 article about Cecilia Chang in the
Francisco Chronicle.
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March 6, 1999

China Stole Nuclear Secrets From Los Alamos
By JAMES RISEN and JEFF GERTH
The New York Times

WASHINGTON -- Working with nuclear secrets stoleorfi a U.S. government laboratory,
China has made a leap in the development of nualeapons: the miniaturization of its
bombs, according to administration officials.

Until recently, China's nuclear weapons designewaegeneration behind those of the
United States, largely because Beijing was unabpgdduce small warheads that could be
launched from a single missile at multiple targatd form the backbone of a modern
nuclear force.

But by the mid-1990s, China had built and testezh sumall bombs, a breakthrough that
officials say was accelerated by the theft of Wilear secrets from Los Alamos National
Laboratory in New Mexico.

The espionage is believed to have occurred in idel®80s, officials said. But it was not
detected until 1995, when American experts anafyglhinese nuclear test results found
similarities to America's most advanced miniatuegtvead, the W-88.

By the next year, government investigators hadtified a suspect, an American scientist
at Los Alamos laboratory, where the atomic bomb fivasdeveloped. The investigators
also concluded that Beijing was continuing to ssearets from the government's major
nuclear weapons laboratories, which had been isgrgly opened to foreign visitors since
the end of the Cold War.

The White House was told of the full extent of Ghisnspying in the summer of 1997, on
the eve of the first U.S.-Chinese summit meetingight years -- a meeting intended to
dramatize the success of President Clinton's sfforimprove relations with Beijing.

White House officials say they took the allegatisagously; as proof of this they cite
Clinton's ordering the labs within six months tqnove security.

But some U.S. officials assert that the White Hameght to minimize the espionage issue
for policy reasons.

"This conflicted with their China policy,” said a&l official, who like many others in this
article spoke on condition of anonymity. "It undgrthe administration's efforts to have a
strategic partnership with the Chinese."

The White House denies the assertions. "The icsanté tried to cover up or downplay
these allegations to limit the damage to UnitedeSt&hinese relations is absolutely

-16 —



wrong," said Gary Samore, the senior National SgcGouncil official who handled the
issue.

Yet a reconstruction by The New York Times reveladd throughout the government, the
response to the nuclear theft was marked by ddlsgstion and skepticism -- even though
senior intelligence officials regarded it as onéhaf most damaging spy cases in recent
history.

Initially, the FBI did not aggressively pursue ttreminal investigation of lab theft, U.S.
officials said. Now, nearly three years later, nests have been made.

Only in the last several weeks, after prodding filoangress and the secretary of energy,
have government officials administered lie detet#sts to the main suspect, a Los Alamos
computer scientist who is Chinese-American. Th@eacisfailed a test in February,
according to senior administration officials.

At the Energy Department, officials waited morerntlaayear to act on the FBI's 1997
recommendations to improve security at the weagadhwatories and restrict the suspect's
access to classified information, officials said.

The department's chief of intelligence, who raigegfirst alarm about the case, was
ordered last year by senior officials not to tedin@ress about his findings because critics
might use them to attack the administration's Cpilecies, officials said.

And at the White House, senior aides to Clintoneis] a skeptical view of the evidence
of Chinese espionage and its significance.

White House officials, for example, said they deti@ed on learning of it that the Chinese
spying would have no bearing on the administragidealings with China, which included
the increased exports of satellites and otheramiltuseful items. They continued to
advocate looser controls over sales of superconmgatel other equipment, even as
intelligence analysts documented the scope of Ghespionage.

Samore, the Security Council official, did not guicene Energy Department's conclusion
that China's nuclear advances stemmed largely finentheft of U.S. secrets.

In 1997, as Clinton prepared to meet with Presidertg Zemin of China, he asked the
CIA for a quick alternative analysis of the isslibe agency found that China had stolen
secrets from Los Alamos but differed with the Eydbgpartment over the significance of
the spying.

In personal terms, the handling of this case ig warch the story of the Energy Department
intelligence official who first raised questionsoab the Los Alamos case, Notra Trulock.

Trulock became a secret star witness before atsglagressional committee last fall. In a
unanimous report that remains secret, the biparpsael embraced his conclusions about
Chinese espionage, officials said. Taking issub thié White House's view, the panel saw
clear implications in the espionage case for U.dn& policy, and has now made dozens
of policy-related recommendations, officials said.
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A debate still rages within the government over thbe Trulock was right about the
significance of the Los Alamos nuclear theft. B¢ senior administration officials who
do not think so credit Trulock with forcing themdonfront the realities of Chinese atomic
espionage.

China's technical advance allows it to make mahilssiles, ballistic missiles with
multiple warheads and small warheads for submarintbe main elements of a modern
nuclear force.

While White House officials question whether Chiml#l actually deploy a more advanced
nuclear force soon, they acknowledge that Beijiag tmade plans to do so.

In early 1996 Trulock traveled to CIA headquartertell officials there of the evidence his
team had gathered on the apparent Chinese thefSoinuclear designs.

As Trulock gathered his charts and drawings angbpad up his top-secret briefing, the
agency's chief spy hunter, Paul Redmond, sat stlinne

At the dawn of the Atomic Age, a Soviet spy ringttincluded Julius Rosenberg had stolen
the first nuclear secrets out of Los Alamos. Nottha end of the Cold War, the Chinese
seemed to have succeeded in penetrating the saapomselab.

"This is going to be just as bad as the RosenbdrRggimond recalled saying.

The evidence that so alarmed him had surfacedreegeler. Senior nuclear weapons
experts at Los Alamos, poring over data from thetmecent Chinese underground nuclear
tests, had detected eerie similarities betweeltathst Chinese and U.S. bomb designs.

From what they could tell, Beijing was testing aafler and more lethal nuclear device
configured remarkably like the W-88, the most modeniniaturized warhead in the U.S.
arsenal. In April 1995, they brought their findirtgsTrulock.

Officials declined to detail the evidence uncovdrgdhe Los Alamos scientists, who have
access to a wide range of classified intelligerat@ dnd seismic and other measurements.

But just as the scientists were piecing it togettiery were handed an intelligence windfall
from Beljing.

In June 1995, they were told, a Chinese officialeg@lA analysts what appeared to be a
1988 Chinese government document describing thetgtsinuclear weapons program.
The document, a senior official said, specificatigntioned the W-88 and described some
of the warhead's key design features.

The Los Alamos laboratory, where the W-88 had lmsigned, quickly emerged as the
most likely source of the leak.

One of three national weapons labs owned by theiD@ent of Energy, Los Alamos, 35
miles outside Sante Fe, N.M., was established #8 uring the Manhattan Project.
Trulock and his team knew just how vulnerable Lésndos was to modern espionage.
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The three labs had long resisted FBI and congneakpressure to tighten their security
policies. Energy officials acknowledge that theagdnlong been security problems at the
labs.

Los Alamos and Sandia National Laboratories, alddew Mexico, had in 1994 been
granted waivers from an Energy Department poliey thisiting foreign scientists be
subjected to background checks.

Lab officials resented the intrusions caused bytenintelligence measures, arguing that
restrictions on foreign visitors would clash wittetlabs' new mandate to help Russia and
other nations safeguard their nuclear stockpiles.

The Clinton administration was also using increasmuss to the laboratories to support its
policy of engagement with China, as had been dodermprevious, Republican
administrations.

In December 1996, for example, China's defensesteiniGen. Chi Haotian, visited
Sandia on a Pentagon-sponsored trip. Energy Depatifficials were not told in advance,
and they later complained that Chi and his delegdiad not received proper clearances,
officials said.

Still, there is no evidence in this case that fgmerisitors were involved in the theft of
information.

In late 1995 and early 1996, Trulock and his teaok their findings to the FBI. A team of
FBI and Energy Department officials traveled to titveee weapons labs and pored over
travel and work records of lab scientists who haxzkas to the relevant technology.

By February the team had narrowed its focus tofieesible suspects, including a
computer scientist working in the nuclear weapaea at Los Alamos, officials said.

This suspect "stuck out like a sore thumb," saiel official. In 1985, for example, the
suspect's wife was invited to address a Chinesteice on sophisticated computer
topics even though she was only a secretary aflaimos. Her husband, the real expert,
accompanied her, a U.S. official said.

By April 1996, the Energy Department decided tetttie White House. A group of senior
officials including Trulock sat down with Sandy Ber, then Clinton's deputy national
security adviser, to tell him that China appeartetave acquired the W-88 and that a spy
for China might still be at Los Alamos.

"l was first made aware of this in 1996," Bergeswmational security adviser, said in an
interview.

By June the FBI formally opened a criminal inveatign into the theft of the W-88 design.
But the inquiry made little progress over the m#ghe year. When Energy Department
officials asked about the inquiry at the end of@,3Bey came away convinced that the
bureau had assigned few resources to the case.



A senior bureau official acknowledged that his ayemas aware of the Energy
Department's criticism but pointed out that it wi#cult to investigate the case without
alerting the suspects.

The bureau maintained tight control over the cbke.CIA counterintelligence office, for
one, was not kept informed of its status, accorttm@edmond, who has since retired.

Energy Department officials were also being styniretheir efforts to address security
problems at the laboratories.

After Frederico Pena became energy secretary ip #3897, a previously approved
counterintelligence program was quietly placedrentiack burner for more than a year,
officials said.

In April 1997, the FBI issued a classified reparttbe labs that recommended, among other
things, reinstating background checks on visitorlsds Alamos and Sandia, officials said.
The Energy Department and the labs ignored theré®&@immendation for 17 months. An
Energy Department spokeswoman was unable to exihlaidelay.

Another official said, "We couldn't get an ordequeing the labs to report to
counterintelligence officials when the Chinese waesent. All those requirements had
been waived."

In early 1997, with the FBI's investigation maksgant progress and the Energy
Department's counterintelligence program in limbalock and other intelligence
officials began to see new evidence that the Ckihesl other, ongoing spy operations at
the weapons labs.

But Trulock was unable to quickly inform senior Ud¥ficials about the new evidence. He
asked to speak directly with Pena, the energy segrdut had to wait four months for an
appointment.

In an interview, Pena said he did not know why dcldlwas kept waiting until July but
recalled that he "brought some very important isgaemy attention and that's what we
need in the government.”

Pena immediately sent Trulock back to the White $éou and to Berger.

"In July 1997 Sandy was briefed fully by the DOE®@mina’s full access to nuclear
weapons designs, a much broader pattern” said dmie \Wouse official.

Officials said Berger was told that there was enadeof several other Chinese espionage
operations that were still under way inside thepoes labs.

That news, several officials said, raised the irtgoare of the issue. The suspected Chinese
thefts were no longer just ancient history, proldehat had happened on another
administration's watch.

Berger quickly briefed Clinton on what he had leatiand kept him updated over the next
few months, a White House official said.
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As Trulock spread the alarm, his warnings werefoeaed by CIA Director George Tenet
and FBI Director Louis Freeh, who met with Pendiszuss the lax security at the labs that
summer.

"l was very shocked by it, and | went to work oiftging the balance in favor of security,”
Pena said. He and his aides began to meet withe\Wutise officials to prepare a
presidential order on lab security.

The FBI assigned more agents to the W-88 investigagathering new and more troubling
evidence about the prime suspect.

According to officials, the agents learned thatghspect had traveled to Hong Kong
without reporting the trip as required by governtmexgulations. In Hong Kong, officials
said, the FBI found records showing that the sehtd obtained $700 from the
American Express office. Investigators suspectdeglut to buy an airline ticket to
Shanghai, inside the People's Republic of China.

With Berger now paying close attention, the Whiteuse became deeply involved in
evaluating the seriousness of the thefts and sphfie counterintelligence problems at the
laboratories.

Trulock's new findings came at a crucial momerni8.-China relations. Congress was
examining the role of foreign money in the 1996 paign, amid charges that Beijing had
secretly funneled money into Democratic coffers.

The administration was also moving to strengthgstitategic and commercial links with
China. Clinton had already eased the commercial&atupercomputers and satellite
technology to China, and now he wanted to cemenickear cooperation agreement at the
upcoming summit, enabling American companies tbGeiha new commercial nuclear
reactors.

In August 1997, Berger flew to Beijing to prepaoe the October summit. He assigned
Samore, a senior NSC aide in charge of prolifenassues, to assess the damage from the
Los Alamos spy case.

After receiving a briefing from Trulock in Augussamore asked the CIA's directorate of
intelligence to get a second opinion on how Chiad tieveloped its smaller nuclear
warheads. It was, an NSC aide said, "a quick stiethe at our request.”

The analysts agreed that there had been a senoysromise of sensitive technology
through espionage at the weapons labs, but wetessiconclusive about the extent of the
damage. The CIA argued that China's sudden advameeslear design could be traced in
part to other causes, including the ingenuity afiBgs scientists.

"The areas of agreement between DOE and CIA weatehina definitely benefited from
access to U.S. nuclear weapons information thatolvtened from open sources,
conversations with DOE scientists in the U.S. ahth&, and espionage,"” said a U.S.
official.



"The disagreement is in the area of specific nuckesapons designs. Trulock's briefing
was based on a worst-case scenario, which ClIAJsgieas not supported by available
intelligence. CIA thinks the Chinese have benefftedh a variety of sources, including

from the Russians and their own indigenous efforts.

Samore assembled the competing teams of CIA and &@kysts in mid-October for a
meeting in his White House office that turned iattense debate.

The CIA report noted that China and Russia wer@emiing on nuclear issues, indicating
that this was another possible explanation of Bgg improved warheads.

Trulock said this was a misreading of the evidemdgch included intercepted
communications between Russian and Chinese expagsRussians were offering advice
on how to measure the success of nuclear testgesan secrets. In fact, Trulock argued,
the Russian measurement techniques were usedatdthieeChinese analyze the
performance of a weapon that Los Alamos experis\ed was based on a U.S. design.

"At the meeting, Notra Trulock said that he thoutji® CIA was underplaying the effect
that successful Chinese espionage operations mehpons labs had had on the Chinese
nuclear weapons program,"” said one official.

Relying on the CIA report, Samore told Berger ite I8eptember that the picture was less
conclusive than Trulock was arguing. Officials sh&lbegan to relay that view before
hearing Trulock's rebuttal of the CIA study at detober meeting.

Samore told Berger "there isn't enough informatmresolve the debate, there is no
definitive answer, but in any event this clearlystrates weaknesses in DOE's
counterintelligence capability,” said one officiaimiliar with Samore's presentation.

CIA officials strenuously deny that the agency'algsts intended to downplay Trulock's
findings.

The FBI inquiry was stalled. At a September 1992ting between FBI and Energy
Department officials, Freeh concluded that the durdid not have enough evidence to
arrest the suspect, according to officials.

The crime was believed to have occurred more thdecade earlier. Investigators did not
then have sufficient evidence to obtain a secregteyp on the suspect, making it difficult
to build a strong criminal case, according to Wflcials. FBI officials say that Chinese
spy activities are far more difficult to investigahan the more traditional espionage
operations of the former Soviet Union.

But even if the bureau couldn't build a case, ther§y Department could still take some
action against someone holding a U.S. securityatez. Freeh told DOE officials that
there was no longer an investigative reason tavaiie suspect to remain in his sensitive
position, officials said. In espionage cases, tBedften wants suspects left alone by their
employers for fear of tipping them off prematurely.



But the suspect was allowed to keep his job aradréiis security clearances for more than
a year after the meeting with Freeh, according.®. dfficials.

In late 1997, the NSC did begin to draft a new ¢erintelligence plan for the weapons labs,
and Clinton signed the order mandating the new oreasn February 1998. In April, a
former FBI counterintelligence agent, Ed Currangwamed to run a more vigorous
counterintelligence office at Energy Departmentdugerters.

The administration explained aspects of the caa@lts working for the House and Senate
intelligence committees beginning in 1996. But fevCongress grasped the magnitude of
what had happened.

In July 1998, the House Intelligence Committee ested an update on the case, officials
said. Trulock forwarded the request in a memond,ia conversations with, Elizabeth
Moler, then acting energy secretary. Ms. Moler oedénim not to brief the House panel for
fear that the information would be used to attéekpresident's China policy, according to
an account he later gave congressional investgdis. Moler, now a Washington lawyer,
says she does not remember the request to allockrto brief Congress and denies
delaying the process.

In October, Ms. Moler, then deputy secretary, séapprulock from delivering written
testimony on espionage activities in the labs ¢tbaed session of the House National
Security Committee.

Ms. Moler told Trulock to rewrite his testimony limit it to the announced subject of the
hearing, foreign visitors to the labs, an Energp&ment spokeswoman said. The issue
came up nonetheless when committee members adkaasl-t@ questions, Energy
Department officials said.

Key lawmakers began to learn about the extenteotthinese theft of U.S. nuclear secrets
late in 1998, when a select committee investigatmegtransfers of sensitive U.S.
technology to China, chaired by Rep. Christophex, & Calif., heard from Trulock.

Administration officials say that Congress was a@gly informed, but leading
Democrats and Republicans disagree. Rep. Normas[OzWash., the ranking minority
member on the House Intelligence Committee andalsember of the Cox committee,
said that he and Rep. Porter Goss, R-Fla., chaiohtre House intelligence panel, were
not adequately informed.

"Porter Goss and | were not properly briefed aloeidimensions of the problem," he said,
adding: "It was compartmentalized and disseminatedt the years in dribs and drabs so
that the full extent of the problem was not knowntilithe Cox committee.”

Last fall, midway through the Cox panel's inquaynew secretary of energy, Bill
Richardson, arrived on the job.

After being briefed by Trulock, Richardson quickinstated background checks on all
foreign visitors, a move recommended 17 monthsezdY the FBI. He also doubled the



counterintelligence budget and placed more fornBdrceunterintelligence experts at the
labs.

But Richardson also became concerned about wh&dkeanel was finding out.

So in October he cornered Berger at a high-leveltmg and urged him to put someone in
charge of coordinating the administration's dealiwgh the Cox committee.

Berger turned again to Samore, officials said.

By December, Dicks, in his role as the ranking Deratic member of the Cox panel, was
growing impatient with the administration's slovgpense to ongoing requests from the
committee and its inaction on the Los Alamos smec®icks told Richardson, a former
colleague in the House, that he needed to takerad®ichardson recalled.

Dicks' complaints helped prompt Richardson to Eedeh twice in one day in December
about the inquiry, an official said.

The suspect was given a polygraph, or lie-detdegiy in December, by the Energy
Department. Unsatisfied, the FBI administered asédest in February, and officials said
the suspect was found to be deceptive. It is notknwhat questions prompted the
purportedly deceptive answers.

As the FBI investigation intensified, the Cox Corttee completed a 700-page secret
report which found that China's theft of US sechetd harmed U.S. national security --
saving the Chinese untold time and money in nualeapons research.

After hearing from both the CIA and Energy Depantitrenalysts, the bi-partisan panel
unanimously came down on the side of Trulock'ssssaent, officials said.

Now, the CIA and other agencies, at the requeteoCox Committee, are conducting a
new, more thorough damage assessment of the e@sease the debate continues to rage
throughout the intelligence community over whethirrlock has overstated the damage
from Chinese espionage.

Meanwhile, Trulock has been moved from head of BQ@telligence office to acting
deputy. While Richardson and other Energy Departrofitials praise Trulock's work
and deny he has been mistreated, some in Congrgssct he has been demoted for
helping the Cox Committee.

Redmond, the CIA's former counterintelligence chidio made his name by unmasking
Soviet mole Aldrich Ames at the CIA, has no dowdiisut the significance of what
Trulock uncovered.

He said: "This was far more damaging to the natisaeurity than Aldrich Ames."
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Statement by Judge in Los Alamos Case With Apology
for Abuse of Power

Following is a transcript of a statement yestertbgnydudge James A. Parker of Federal
District Court in Albuguerque to Dr. Wen Ho Lee,omqpleaded guilty to mishandling
nuclear secrets, as recorded by the court repo¢ione point the federal prosecutor in
the case, George Stamboulidis, defended his desalinity the defense lawyer Mark
Holscher:

JUDGE PARKER Dr. Lee, you have pled guilty to a serious crifitis.a felony offense.
For that you deserved to be punished. In my opinjon have been punished harshly, both
by the severe conditions of pretrial confinemert by the fact that you have lost valuable
rights as a citizen.

Under the laws of our country, a person chargddderal court with commission of a
crime normally is entitled to be released from jaitil that person is tried and convicted.
Congress expressed in the Bail Reform Act its miistpreference for pretrial release from
jail and prescribed that release on conditionsdreat! to a person charged with a crime
only in exceptional circumstances.

The executive branch of the United States governimas until today actually, or just
recently, vigorously opposed your release from g@ien under what | had previously
described as draconian conditions of release.

During December 1999, the then-United States atonvho has since resigned, and his
assistants presented me, during the three-daynigdaetween Christmas and New Year's
Day, with information that was so extreme it corm@d me that releasing you, even under
the most stringent of conditions, would be a dangehe safety of this nation. The
then-United States attorney personally argued vehégnagainst your release and
ultimately persuaded me not to release you.

In my opinion and order that was entered Dec. 80911 stated the following: "With a
great deal of concern about the conditions undeciwir. Lee is presently being held in
custody, which is in solitary confinement all buedour of the week, when he is permitted
to visited his family, the court finds, based oa tecord before it, that the government has
shown by clear and convincing evidence that thereicombination of conditions of
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release that would reasonably assure the safetyyobther person and the community or
the nation."

After stating that in the opinion, | made this requin the opinion right at the end:
"Although the court concludes that Dr. Lee mustaemnin custody, the court urges the
government attorneys to explore ways to lesseseliere restrictions currently imposed
upon Dr. Lee while preserving the security of sewvesiinformation.”

| was very disappointed that my request was nanptty heeded by the government
attorneys.

After December, your lawyers developed informatiwet was not available to you or them
during December. And | ordered the executive braxficthe government to provide
additional information that | reviewed, a lot of ih you and your attorneys have not seen.

With more complete, balanced information before hiielt the picture had changed
significantly from that painted by the governmeuatidg the December hearing. Hence,
after the August hearing, | ordered your releaspitie the continued argument by the
executive branch, through its government attorntby, your release still presented an
unacceptable extreme danger.

| find it most perplexing, although appropriateattthe executive branch today has
suddenly agreed to your release without any sicagmfi conditions or restrictions
whatsoever on your activities. | note that this dbesurred shortly before the executive
branch was to have produced, for my review in cametarge volume of information that
| previously ordered it to produce.

From the beginning, the focus of this case wasaum ynotive or intent in taking the
information from the secure computers and eventuklivnloading it on to tapes. There
was never really any dispute about your having dbag only about why you did it.

What | believe remains unanswered is the quesiédmat was the government's motive in
insisting on your being jailed pretrial under ertdinarily onerous conditions of
confinement until today, when the executive braagfees that you may be set free
essentially unrestricted? This makes no sense to me

A corollary question | guess is: Why were you cleargith the many Atomic Energy Act
counts for which the penalty is life imprisonmeadt,of which the executive branch has
now moved to dismiss and which | just dismissed?

During the proceedings in this case, | was told tiwngs: first, the decision to prosecute
you was made at the highest levels of the execbti@ech of the United States
Government in Washington, D.C.

With respect to that, | quote from a transcripthaf Aug. 15, 2000, hearing, where | asked
this question. This was asked of Dr. Lee's lawy&#o do you contend made the decision
to prosecute?"



Mr. Holscher responded: "We know that the decisias made at the highest levels in
Washington. We know that there was a meeting at\thite House the Saturday before the
indictment, which was attended by the heads ofralian of agencies. | believe the No. 2
and No. 3 persons in the Department of Justice wergent. | don't know if the attorney
general herself was present. It was actually hetdeaWhite House rather than the
Department of Justice, which is, in our view, uralsurcumstances for a meeting."

That statement by Mr. Holscher was not challenged.

The second thing that | was told was that the dati® prosecute you on the 39 Atomic
Energy Act counts, each of which had life impris@mtnas a penalty, was made personally
by the president's attorney general.

In that respect, | will quote one of the assistd/8. attorneys, a very fine attorney in this
case — this was also at the Aug. 15 hearing. Bhialking about materials that | ordered
to be produced in connection with Dr. Lee's motielating to selective prosecution. The
first category of materials involved the JanuarQ@@eport by the Department of Energy
task force on racial profiling: "How would thatamy way disclose prosecutorial strategy?"

Miss Fashing responded: "That I think falls mor® ithe category of being burdensome on
the government. | mean if the government — if vep diack for just a second — | mean the
prosecution decision and the investigation in tlaise, the investigation was conducted by
the F.B.1., referred to the United States attoseifice, and then the United States
attorney's office, in conjunction with — well, aatly, the attorney general, Janet Reno,
made the ultimate decision on the Atomic Energy dxints."

Dr. Lee, you're a citizen of the United States smém |, but there is a difference between
us. You had to study the Constitution of the Unittdtes to become a citizen. Most of us
are citizens by reason of the simple serendipitactsof our birth here. So what | am now
about to explain to you, you probably already krioywn having studied it, but I will
explain it anyway.

Under the Constitution of the United States, tla@eethree branches of government. There
is the executive branch, of which the presiderhefUnited States is the head. Next to him
is the vice president of the United States. Theigest operates the executive branch with
his cabinet, which is composed of secretaries adsief the different departments of the
executive branch. The vice president participatesbinet meetings.

In this prosecution, the more important memberthefpresident's cabinet were the
attorney general and the secretary of the Depattofdfnergy, both of whom were
appointed to their positions by the president.

The attorney general is the head of the UniteceSt@Bepartment of Justice, which despite
its title, is a part of the executive branch, npiat of the judicial branch of our
government.

The United States Marshal Service, which was clibwgth overseeing your pretrial
detention, also is a part of the executive branohthe judicial branch.
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The executive branch has enormous power, the alfwgleich can be devastating to our
citizens.

The second branch of our national government isetiiglative branch, our Congress.
Congress promulgated the laws under which you wergecuted, the criminal statutes.
And it also promulgated the Bail Reform Act, undadrich in hindsight you should not
have been held in custody.

The judicial branch of government, of which | ammamber, is called the third branch of
government because it's described in Article llbof Constitution.

Judges must interpret the laws and must presideaoweinal prosecutions brought by the
executive branch. Since | am not a member of tieewive branch, | cannot speak on
behalf of the president of the United States, ihe president of the United States, their
attorney general, their secretary of the Departroéginergy or their former United States
attorney in this district, who vigorously insisteétat you had to be kept in jail under
extreme restrictions because your release pretagald pose a grave threat to our nation's
security.

| want everyone to know that | agree, based onnfoemation that so far has been made
available to me, that you, Dr. Lee, faced someaifstonviction by a jury if you were to
have proceeded to trial. Because of that, | decidextcept the agreement you made with
the United States executive branch under Rule (1)(€)) of the Federal Rules of Criminal
Procedure.

Further, | feel that the 278 days of confinementyfwur offense is not unjust; however, |
believe you were terribly wronged by being heldustody pretrial in the Santa Fe County
Detention Center under demeaning, unnecessarilgiypeiconditions. | am truly sorry that
| was led by our executive branch of governmerdrtter your detention last December.

Dr. Lee, | tell you with great sadness that | fleshs led astray last December by the
executive branch of our government through its Depent of Justice, by its Federal
Bureau of Investigation and by its United Statésragy for the district of New Mexico,
who held the office at that time.

| am sad for you and your family because of the imayhich you were kept in custody
while you were presumed under the law to be innboktine charges the executive branch
brought against you.

| am sad that | was induced in December to ordar gletention, since by the terms of the
plea agreement that frees you today without comabtiit becomes clear that the executive
branch now concedes, or should concede, that iheBsecessary to confine you last
December or at any time before your trial.

| am sad because the resolution of this case drumoecessarily long. Before the
executive branch obtained your indictment on theti#rges last December, your attorney,
Mr. Holscher, made a written offer to the officetloé United States attorney to have you
explain the missing tapes under polygraph exananati
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I'll read from that letter of Dec. 10, 1999. | gadtom that letter:

"Dear United States Attorney Kelly and First AsaigtGorence: | write to accept Mr.
Kelly's request that we provide them with additiocradible and verifiable information
which will prove that Dr. Lee is innocent. On tHfeeenoon of Wednesday, Dec. 8, Mr.
Kelly informed me that it was very likely that Dree will be indicted within the next three
to four business days. In our phone conversatianKdlly told me that the only way that
we could prevent this indictment would be to prevadcredible and verifiable explanation
of what he described as missing tapes.

"We will immediately provide this credible and f@able explanation. Specifically we are
prepared to make Dr. Lee immediately available noudually agreeable polygraph
examiner to verify our repeated written represamtatthat at no time did he mishandle
those tapes in question and to confirm that hendidprovide the tapes to any third party.

"As a sign of our good faith, we will agree to subBr. Lee to the type of polygraph
examination procedure that has recently been unstitat the Los Alamos Laboratory to
guestion scientists. It is our understanding thatgovernment has reaffirmed that this new
polygraph procedure is the best and most accurayaawerify that scientists are properly
handling classified information."

At the inception of the December hearing, | askedparties to pursue that offer made by
Mr. Holscher on behalf of Dr. Lee, but that wasitoavail.

MR. STAMBOULIDIS Your Honor, most respectfully, | take issue whhatt There has
been a full record of letters that were sent backfarth to you, and Mr. Holscher withdrew
that offer.

JUDGE PARKER Nothing came of it, and | was saddened by thetfadtnothing came

of it. I did read the letters that were sent anchexged. | think | commented one time that
| think both sides prepared their letters primafidliyuse by the media and not by me.
Notwithstanding that, | thought my request wastakén seriously into consideration.

Let me turn for the moment to something else. Aldiol have indicated that | am sorry
that | was led by the executive branch to order ylmiention last December, | want to
make a clarification here. In fairness, | must rtbt virtually all of the lawyers who work
for the Department of Justice are honest, honoraeldicated people, who exemplify the
best of those who represent our federal government.

Your attorney, Mr. Holscher, formerly was an assistUnited States attorney. The new
United States attorney for the district of New M&xiMr. Norman Bay, and the many
assistant United States attorneys here in New Mexicand | include in this Mr.
Stamboulidis and Mr. Liebman, who are present tetay — have toiled long hours on
this case in opposition to you. They are all oudiag members of the bar, and | have the
highest regard for all of them.

It is only the top decision makers in the execubvanch, especially the Department of
Justice and the Department of Energy and locallsind December, who have caused
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embarrassment by the way this case began and wdkHaThey did not embarrass me
alone. They have embarrassed our entire natioracil of us who is a citizen of it.

| might say that | am also sad and troubled bechdeenot know the real reasons why the
executive branch has done all of this. We will leairn why because the plea agreement

shields the executive branch from disclosing afehformation that it was under order to

produce that might have supplied the answer.

Although, as Il indicated, | have no authority tealp on behalf of the executive branch, the
president, the vice president, the attorney generahe secretary of the Department of
Energy, as a member of the third branch of theddinitates Government, the judiciary, the
United States courts, | sincerely apologize to you,Lee, for the unfair manner you were
held in custody by the executive branch.



http://wenholee.org/transcript4868.htm

Declassified version of FBI interrogation (March 7,1999)
FBI1/004868-004950 www.wenholee.org

The following is a transcript of a consensually maned interview between Special Agent
(SA) CAROL COVERT, SA JOHN HUDENKO and WEN HO LE®B &March 7, 1999.
(xxx) designates text that has been blacked otlh@transcript

Tape 1 of 2

(xxx): (On the telephone) Who is this?... OkayesY. All right, thanks. Bye (End of
telephone conversation)... Hi, WEN HO.

(Conversation in the background is unintelligible).

(xxx): Listen, | explained to him the situation albthe package and the telephone.
(xxx): 1 got it.

(xxx): I know you did. But... He came with (xxx)et.me explain what's going on.
(xxx): Mm. Come on in here. Let's uh, let me griais stuff.

Lee: Okay. This is your office, (xxx)?

(xxx): Huh?

Lee: Is this your office?

(xxx): Oh no, no no (xxx). | wish. My, my office &cubical about this big.

Lee: Okay.

(xxx): (Chuckles). What happened?

(xxx): (xxx) is with him. He's downstairs.

(xxx): Oh.

(xxx): What happened was that (xxx) showed up at ybace about, about a half hour...
Lee: About a half hour before | came here?

(xxx): And so (xxx) is a good friend of his. (xxkijjows what's going on. WEN HO has
confided in (xxx) and told him roughly what's goioig and would like (xxx) to participate.

Lee: | like him to. He also went to China in 86lwihe. So there may be some information
he can help.
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(xxx): And so let me just tell you what happened.tbld (xxx) that, that this is a little
strange having a (sighs) stranger walk in on as8dn like this. And that number one, you
probably wouldn't be too fired up about that foviolos reasons. Uh, but he's, he's, you
have somebody at your house or will have in an lboso...?

Lee: Yeah,...
(xxx): ...is that what you...

Lee: ... |, I, I have a visitor come to my housgttopick up the piano. | sold, you know we,
we never use the piano (chuckles) for a long time.

(xxx): Oh, okay.
Lee: ...(Unintelligible).

(xxx): So | told (xxx) to wait downstairs, and leteto go tell (xxx) what the deal is because
he would like... If you permit | will bring (xxx) phere. If not, | will tell (xxx) and he will
stay outside? He may not stay in the lobby accgrtbrthe guards. He's gotta be outside.
Let's see, what's the next thing? Next thing is gma | told him that | haven't seen the
package and | don't know who you had on the phafiglut | told him you did not sound

very happy.

(xxx): You don't want to see the package.

(xxx): (Well, that's one question he has is whetteecan have something that's in the

package. Uh, he does not want to really answertigmss He says he does not feel very
well and he wants to know if he can do this tomeroy another day or something. | told
him that based on what I heard, he better tallotognd let you tell him what's going on.

(xxx): Yeah, why don't you go tell (xxx) that, ykmow, we need a little time with WEN
HO. Because uh-mm, you won't believe what's inpliskage, and you won't believe the
phone call | just had from Headquarters.

(xxx): Okay.

(xxx): So uh-mm.

(xxx): How long should I tell him to hang tight?
(xxx): I'd tell him, you know.

(xxx): He hasn't had lunch. Neither has WEN HO.
(xxx): Huh?

Lee: (xxx) can | have, can you do me a favor? kex) set maybe outside the door out here
because, you know, | don't very well and sometimeniversation, maybe not quite right
and may need his help.

(xxx): Huh,...
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Lee: You know (unintelligible).
(xxx): ...why don't you deal with that, but | dottlink that we can do anything about that.

(xxx): Okay, well, uh, they won't let him stay idsiunless he's escorting the whole time
and, and, so unless he's in this room, he can'egon®o that's that.

(xxx): Why don't you tell him to just grab some &lmand come back.
(xxx) Well, he, he hasn't had lunch. That's trueitiher has he, but (unintelligible). Yeah.

Lee: I, I, I don't to stay here very long. Okayydu know, | want to do as brief as possible.
Just tell me what the package about very quickéytaen | gotta go.

(xxx): Well, why don't you deal with (xxx) first an.
(xxx): Okay.

(xxx): ...and then come back, cause you shouldyldhwear this too. Have you seen the
article in the newspaper?

Lee: I didn't, but my daughter told me everything.

(xxx): 1 think WEN HO needs to read that articleh\don't you...

Lee: No, no | know about...

(xxx) He's comfortable with the article. His daugiheither read it to him...
Lee: | know my, my daughter told me already.

(xxx): Okay.

(xxx): And she's told him about that uh, what'sTah

Lee: Which article you talk about.

(xxx): This one that came today in the New York &snlt's yesterday's article?
Lee: Yeah.

(xxx): China Stole Secrets for Bombs.

Lee: (Chuckles) My daughter told me that she read i

(xxx): You, you should read it. It's not good, WHEXD.

Lee: | know.

(xxx): It's uh, it's uh, very bad. | think that te&s some things in here that, that we have got
to address based on that phone call | got from Wggin a few minutes ago. We need to
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address a couple of issues that basically Washrigde and it's boiling right down to your
job, is what it's boiling down to.

Lee: What's that?
(xxx): Your job.
Lee: What do you mean...

(xxx): Whether you have a job or, or not and thally | think we need to get this addressed
SO...

Lee: You mean, | never be able to work at the LBi&t what you saying?
(xxx): Absolutely.

Lee: Well,...

(xxx): That's absolutely true...

Lee: ...Can |, can | retire?

(xxx): Uh-mm, you know, | don't know.

Lee: No, no, the lab said yes. | already that that.

(xxx) You know, this is, this is a big problem, hult-mm, I think you need, | think you
need to read this article. Take a couple of minatel and read this article because there's
some things that have been raised by Washingtanvinhave got to get resolved. But just
take a couple of minutes...

Lee: Okay.
(xxx): ... and why don't you do that and uh, coméback up...

(xxx): The, the other thing he says is that, hefsifig that next week if and when you talk
by then he'll get an attorney involved. And | tbidh that he needs to see what you have
here to talk to you and take all of that into actonhen he uh, talks to an attorney.

(xxx): Yeah, basically WEN HO, based on the conagos with Washington. There isn't
going to be a next week.

Lee: What do you mean?

(xxx): So.

Lee: What do you mean there's not going to be...
(xxx) I don't think we're going to be talking afteday.

Lee: Huh?
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(xxx): So, why don't you read this article?

Lee: You mean we're, we're never going to talk meee¢k? Is that what you're saying?
(xxx): Yeah. | think this is it. This is going tet.

(xxx): That's part of what the problem is.

(xxx): Yeah.

(xxx): Well, why don't I tell him that he needsftiod some lunch then?

(xxx): Okay, yeah, let's do that.

Lee: And, and what, how long it takes? I, | wankmow the time.

(xxx): It shouldn't take long at all. | mean, think we can get through this, you know,
pretty quick.

(xxx): Maybe an hour or so.

(xxx): Yeah.

Lee: | am...

(xxx): Time for lunch.

(xxx): Just, just enough time for him to have lunch
Lee: Okay, tell him finish lunch and come back?
(xxx): Yeah.

(xxx): Okay, that's what I'll do. All right.

(xxx): Did you want this back, (xxx)?

(xxx): Oh no. That's yours.

(xxx): Okay.

Lee: How come he cannot come here?

(xxx): Because this is a cleared building facilitinless you're escorted and somebody is
with you all the time. They won't let people inghuuilding.

Lee: He can, we can uh, (xxx) over there by o(umnintelligible).

(xxx): Well, no because I think (xxx) has, (xxx)eus to hear what's in the package too
because (xxx) had to leave because | was waitinghif®to come. But you read that and it's
on the next page as well, WEN HO. And let me cadisiWington real quick while you read
that.
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(Brief pause).

(xxx): (Background. On the phone). Hey... So youwensaying... Uh-huh... Absolutely... |
mean, |, | need, | need the stats, | need it ditaiRight... Exactly... Yeah, that would
work... Okay... Uh-mm... Thanks... Okay... Who'kimg that decision? ... Okay... |
understand... Uh-huh... Right...

(Background, sounds like a pager just went off).

(xxx): ...alright... I've got Washington on thedirHey, (xxx).

(xxx): Ya.

(xxx): Mm... Okay... Right... Okay, well... I, ul take care of it... Thanks a lot, bye.
(Brief pause).

(xxx): (xxx)... (Unintelligible).

(xxx): Oh, okay.

Lee: Can you open that 'cause |, | think, | hawaelide Monitor this morning and it's very
similar to this.

(xxx): Oh, okay.

Lee: I, I don't know, I didn't finish the detailsyt can you, you've read this right?
(xxx): Yup.

Lee: Can you give me just verbally what is the inigat part related to me.

(xxx): The important part is that, uh, basicallgttis indicating that there is a person at the
laboratory that's committed espionage and thattpdmyou.

Lee: But do they have any proof, evidence?

(xxx): You know WEN HO. There is a situation likexk) and | told you on Friday. That
Washington has a bunch of facts and...

Lee: Uh-huh.

(xxx): ...and the facts are this. In 1988 you wenthina.
Lee: Yeah.

(xxx): Okay, and you met (xxx).

Lee: Yeah.

(xxx): ... in your motel room and you're telling it you didn't say anything to this man
who asked you a question about (xxx).
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Lee: That's right.

(xxx): And in 1994, (xxx) comes back and you maeat ht the laboratory, and you, are
treated like, by him like your old friend.

Lee: It's not...

(xxx): And, and Headquarters basically in Washingiaod the Department of Energy, they
don't think that's true. And I don't think-that'sd. | don't think that you can have a person
in your in hotel room for any period of time and aaswer questions.

Lee: No. | deny, | say, I'm not, uh, | don't kndvat question and I'm not interested in
discuss that. That's true, but that's all... I'imigz you the true. That's it (sighs).

(xxx): But, but, look at it from our stand point,BM HO. Look at it from Washington's
stand point...

Lee: Yeah.

(xxx): ... You have an individual that's involvetdthe Chinese Nuclear Weapons Program.
And they come to your hotel room, and they feet fiad comfortable enough to ask you
a major question about (xxx).

Lee: Uh-mmm.

(xxx): ... and then 1994, they come to laboratorgy they embrace you like an old friend.
And people witness that and things are, are obdeaamd you're telling us that you didn't
say anything, you didn't talk to them and everyghoints to different to that.

Lee: Well, (sighs).

(xxx): So, you know, | mean, it's, it's, it's ankavard situation that, I... | can understand,
you know where, where these things could happergdn, you were treated very nicely in
1986 when you went to China.

Lee: Uh-hum.

(xxx): I mean they were good to you. They, theyktoare of your family. They took you to
the Great Wall. They had dinners for your. EverythiAnd then in 1988 you go back and
they do the same thing and, you know, you feel ssonof obligation to people to, to talk
to them and answer their questions...

Lee: No, no, no...

(xxx): ...you know...

Lee: ...that not true.

(xxx) ... | mean you gotta understand this is tlag wis...

Lee: No.
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(xxx): ... And you're being look at it as a spy!

Lee: Yes, | know, | know what you think, but athisaying is uh, | have never say anything
classified. | have never say anything.

(xxx): It might not even be that, WEN HO. It migit even be a classified issue. It might
just be something that was said, but Washingtght now, is under the impression that
you're a spy. And this newspaper article is, img@verything except for coming out with
your name.

Lee: Well...

(xxx): I mean, it, it doesn't say anything in thérat, that it's WEN HO LEE, but everything
points to you. People in the community and peoptbalaboratory tomorrow are going to
know. That this article is referring to you...

Lee: Okay.
(xxx): ... It's on all the TVs!

Lee: ...(xxx) let me ask you this. Okay? If you Wware to swear with the God or whatever,
okay? | can swear if that's what you believe. landell them anything classified. | never
told them anything about nuclear weapons, (xxxxJpbnever answer. That's all | can tell
you.

(xxx): But,...
Lee: Okay?

(xxx): ... what happened, WEN HO, something els®tbehave happened in that motel
room. Something had to have happened when they tagoeir room.

Because it's, it's just logical. (xxx) and | haeeb working this stuff for years. We know
how the Chinese operate. We know ho...

Lee: What do you mean, what do you mean...

(xxx): ...they operate.

Lee: ...something happen? What do you mean?

(xxx): Something happened in that room that yoatetelling us?

Lee: No, that... So this, this is what I'm sayi¥igu know, we, we may chat something
social, okay? Like a, | don't even remember whahewxe said in that room in the hotel,
okay? I, | frankly tell you, | don't remember anyit except (xxx) (xxx) | don't remember
we are talk about or, or how you like this, you WnGreat Wall. | mean (clears throat), all
| can remember is when they asked me this quegtar) (xxx) | told them, | don't know
and I,  am not interesting in discuss. And thenswéched to different conversation. |
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don't even remember what we said before or whataigkafter. | mean it's been such a long
time, but | know it's nothing to do with technic@kay.

(xxx): Something though, WEN HO, may be happenexhbse here's, here's...
Lee: No, I, I...

(xxx): ... do you know what's in this package? Do ¥now what's in the package that I got
today and the phone call that | got from Washin@t¥ou failed your polygraphs.

Lee: Okay.

(xxx): You failed the one that you, you had in Debter. Okay? You failed that. The
polygraph that (xxx) gave you?

Lee: Uh-mm.

(xxx): You couldn't pass it. When they asked yoesiions and they got down to issues
about code issues, and they got down to weaporstigng. You couldn't pass your

polygraph.

Lee: That, that, Washington, D.C., polygraph. THeynot ask me anything about codes.
(xxx): The Department of Energy polygraph?

Lee: They did...

(xxx): Whatever they asked you, you failed.

Lee: ... they only asked one question. Do you kadnat question is that?

(xxx): What was the question, WEN HO?

Lee: They only asked me. It's hard for me to sayut it's something like uh, (pause). Did
| pass information to somebody who can use thatinétion to overthrow the U.S.
Government (chuckles). Something like that. Do yaderstand?

(xxx): Well you failed! You failed that question!
Lee: How do you know | fail?

(xxx): 1 got it right here! The reports that theans me! The video tapes when you were
video taped in your polygraph?...

Lee: Yeah.
(xxx): ... all the analysis that's been done in kagton! You failed WEN HO!
Lee: Why, why they told me...

(xxx): There's there's a black line and there'haenine. You either passed or you failed.
You failed. When (xxx) talked to you in February@ asked you questions...
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Lee: (Sighs).

(xxx): ... And then (xxx) gave you a polygraph, yawow what the results say in the second
package? You failed that too. You failed everything

Lee: Okay...

(xxx): And now, now, WEN HO! The Department of Egghas notified our Headquarters,
and that's what they just told me on the phone. &fewa scientist.

Lee: Yes.
(xxx): A nuclear scientist.
Lee: Yes.

(xxx): With no clearance. You are, you are goinfpeécan unemployed nuclear scientist.
You are going to be nuclear scientist without adace! Where is a nuclear scientists
without a clearance gonna get a job?

Lee: | cannot get any job.

(xxx): You can'tt WEN HO, you gotta tell us whatmten in that room. You got to tell us
why you're failing these polygraphs! Washingtonas going to let you work in a
laboratory or have a clearance! Unless...

Lee: Okay.

(xxx): ... we can get an explanation as to whapkapd!

Lee: Okay, |, you know, I'm... | can retire to téle truth... I'm 59 and something.
(xxx): You know what, WEN HO? If you retire...

Lee: Yeah.

(xxx): ... and the FBI comes in later on down thad. A day, an hour, a week, and we come
knocking on your door, we have to arrest you f@i@sage!

Lee: Yeah.

(xxx): Do you, do you really think you're gonna bavretirement? Do you really think that
you're going to be able to collect anything?

Lee: No, no, but, but, look, look...
(xxx): They're going to garnish your wages!

Lee: (Sighs) you, you going to arrest me. | thioki yrave to at least give me the evidence.
You cannot depend on that. Uh-huh, how you calhuf...

(xxx) : When somebody comes knocking on your d@dEN HO...
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Lee: ...No, no, no.

(xxx): ...they're not going to give you anythindpet than your Advice of Rights and a pair
of handcuffs! That's all your going to get!

Lee: But, but...

(xxx): And now, what are you going to tell youreinds? And what are you going to tell
your family? What are you going to tell your wifedayour son. What's going to happen to
your son in college?!

Lee: | know, | know...

(xxx): When he hears on the news. Instead of aclafike that in the front page of the
paper. It says "WEN HO LEE arrested for espionagéhat's that going to do?

Lee: But (xxx) I'm telling you, | did not do anytty like that.

(xxx): But WEN HO, I'm telling you. The facts arngt here! the facts are if you're saying
you didn't do anything that's not what this shatksof the polygraphs that you're taking,
and all the stuff you're telling everybody, yodading! Why are you failing...

Lee: Well,...
(xxx): ...your polygraphs?

Lee: ... I don't know. |, I, I, I don't know whydil, but I do know | have not done anything
uh, I have not done anything | say, | don't knowvho say, how to say English (chuckles).
That's why | needed (xxx). | never give any clasdiinformation to Chinese people. |
never tell them anything relating to nuclear weapah, data or design or whatever, | have
never done anything like that. And, on the, onfifs¢ polygraph | failed from the (xxx) |
told you the question what that, did | give anysslfied information to somebody which
can use to over throw government. |, my answeojsause | didn't, | never done that. And
then the polygraph give by (xxx) in February 1003& two questions is as... as say... let
me put this way. (xxx) will ask me, "WEN HO, arewya woman?" And | say no, and then
(xxx) would say, you fail. Just like that, that®tsame concept.

(xxx): That's not what happened, WEN HO. What happdet me tell you what happened.
Okay? Here's the deal. You got asked a very spequfestion, okay?

Lee: Uh-mm.

(xxx): And you failed it. Okay?
Lee: Yeah, he asked...

(xxx): So...

Lee: ...he asked me. Did |, I, | give... in, infarmation to, to unauthorized person. And I,
| didn't do it.
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(xxx): Okay, but...
Lee: I didn't doit. So I, I, | know how, not doageything like that (chuckles).

(xxx): Okay, let's, let's clear your whole mind & e??WVEN HO. Let's forget the W-88
information. Let's forget the code information.'sgtist look at when you were in the hotel
room with (xxx).

Lee: Uh-huh, yeah.
(xxx): Okay?
Lee: Yeah.

(xxx): I mean, let's, let's look at this whole saga. Let me tell you how the Chinese
operate.

Lee: Okay.
(xxx): Okay? (xxx) and | have worked this stuff fears...
Lee: Okay.

(xxx): ...What happens is exactly what happenet wou. You go to a conference in 1984
here in the United States. Doesn't that strikeaybitle strange that the only Chinese people
that are there, are two people that end up comdgalking to you? And doesn't it strike
you strange that in 1986 those same individualwlzst there...

Lee: Uh-huh.

(xxx): ... comes to you in 1986 and you see himréya

Lee: Uh-huh.

(xxx): And they introduce you to some other peop\@®d in 1988 you...
Lee: No, no...

(xxx): ...see the same people?

Lee: ...85is the...

(xxx): No, no, the point is WEN HO. In, in 1984, 8&x) met you in Hilton Head.
Lee: Right.

(xxx): And in 1986, (xxx) invites you to China.

Lee: That's right. Because...

(xxx): And in 1988, (xxx) invites you back to China
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Lee: That's right.

(xxx): In 1986, (xxx) goes ahead and he introdymesto (xxx). And then (xxx) has the
nerve to come into your hotel room out of the cldae sky with HU SI DE in 1988...

Lee: Uh-mm.
(xxx): WEN HO, that doesn't fit. That's not the wthg Chinese operate.
Lee: Mm.

(xxx): Let me show you how they operate. | can us@ad where you're coming from. |
mean, look at. You go there in 1986, and they tyeat family very well.

Didn't they?

Lee: Yes.

(xxx): They, they were wonderful.

Lee: Uh-huh.

(xxx): You got escorted around. You got taken tsseums. The family was treated well.
Lee: Yeah, yeah.

(xxx): So were you.

Lee: Uh-huh.

(xxx): Right?

Lee: Well, I wasn't (unintelligible).

(xxx): They, they take you to the Great Wall. Yoyayed that didn't you?
Lee: That's right.

(xxx): And, and didn't you feel inside you wereighated to go and give that presentation
at IAPCM?

Lee: By the way, uh...

(xxx): Didn't you, didn't you feel that, that's vily@u should do, because, didn't you...
Lee: Yes,...

(xxx): ...tell (xxx) that and | because...

Lee: ...yes, yes,....

(xxx): ...it's expensive for them to come to thens®ar?
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Lee: ... that's right, I , | went there, just tothem a favor.
(xxx): You did them a favor.
Lee: Yes.

(xxx): And, why did you do them that favor? Becaysa felt you owe them something for
the way that they were treating you and your faniiligin't you?

Lee: That's, well, by the way.

(xxx): Didn't you?

Lee: Yes, yes.

(xxx): Isn't that the reason?

Lee: No, part of the reason...

(xxx): Listen, listen to me WEN HO.
Lee: Yeah.

(xxx): This is how they operate.
Lee: Okay.

(xxx): This is what...

Lee: Okay.

(xxx): ...they do.

Lee: ...okay, go ahead just, just finish that.
(xxx): Okay?

Lee: Yeah.

(xxx) Now, I mean, |, | can understand if they camgour hotel room, and they asked you
a question.

Lee: Uh-mm.

(xxx): If you said, yes. (xxx) (xxx) And you saigks. | can understand that you're nervous
about that or you're upset, or that it bothers Yut.let me tell ya', saying yes is no way
near as bad as sitting down and say yes and thaanghey do it. And giving them a full
blown explanation as (xxx) If you said yes to thaestion, it's not like that's a big deal. It's
not like it's as big of a problem as if you said yad you gave them a big explanation. But
WEN HO, for some reason you're failing your polygiraAnd everything seems to point to
that particular incident.
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Lee: But, but | did not, | did not, say yes, | diot explain to them...
(xxx): Did you say no and explained something else?

Lee: | told them | said no, okay?

(xxx): No, but, did you, did you...

Lee: No, no,...

(xxx): ...did you say...

Lee: ...I, no, what | say is that, | say | am mderested on this problem, on this question,
and I don't know. | don't know the answer andn, ot interested in this question, that, that
is exactly what | told them. I'm not interestedliacuss this...

(xxx): Then, why are you failing your polygraph?
Lee: | don't know.

(xxx): You know, WEN HO, this, it's bad. | mean loat this newspaper article! | mean,
"China Stole Secrets For Bombs." It all but saysrytame in here. The polygraph reports
all saying you're failing.

Lee: Well, I don't know...

(xxx): Pretty soon you're going to have reportaredking on your door.
Lee: | do...

(xxx): They're going to be knocking on the dooyofr friends. They're gonna' be uh...
Lee: Yes.

(xxx): ...They're going to find your son. At Case§tern University.
Lee: Uh-huh.

(xxx): And they are going to say, you know youhfatis a spy?

Lee: But I, I'm not a spy.

(xxx): Do you want that to happen?

Lee: | know, but I'm not a spy, okay?

(xxx): But WEN HO, something else must have hapddneyou not to be able to pass
these polygraphs.

Lee: I don't know. | don't know what to explaimidl not, | did not tell them anything about
(xxx) (xxx) | told them | say, I... let's see. Irdbknow and I'm not interested discuss this
guestion. That's exactly what | told them. | rememiery well.
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(xxx): Well, let me ask you something. Where wasx®
Lee: She is home.
(xxx): No, no, in 1988.

Lee: Oh, she... | don't know. She's not in the roBhe's not in the hotel at that time. | don't
know where she go. | can't remember.

(xxx): You know, WEN HO, more than one person kn@alsut this.
Lee: Huh?

(xxx): I mean, when you have something like thest thappens and you have people show
up in your hotel room and, they don't come alomeeén, you've got (xxx) in your hotel
room. You've got (xxx) in your hotel room. You'vetgeople down in the lobby that
probably saw them come up. You've got your wife witas traveling with you, who's no
longer in the room supposedly. Did you discussuliis her? Did she know, that (xxx) and
(xxx) came into your room?

Lee: When, when, when they came, my wife, | kno@shot in the room. | know that. It's
only three of us.

(xxx): Did you tell her what happened in the room?

Lee: No, I, | forgot to tell her, but | think shadw now cause during uh, last few days |
started to explain to her, but | told you, uh, ysabably don't know this. I, when | was 16
years old in high school?

(xxx): WEN HO, this doesn't have anything to dohaithen...
Lee: No.

(xxx): ...you were 16.

Lee: No, let me tell you this. | have a surgeryappendix.
(xxx): WEN HO.

Lee: No, let me finish this.

(xxx): Wait, wait, this isn't important. WEN HO! Yiknow, |, | understand but this isn't
important. What's important is what's in that neaysy article...

Lee: Yes, yes.

(xxx): ...What's important is what's going on in $kimgton. And what's going on in
Washington is they're saying back in Washington N\HEO LEE works at Los Alamos
National Laboratories. WEN HO LEE is failing hislygraph exams. WEN HO LEE is not
fessing up on everything that he knows. WEN HO WS approached by a nuclear
scientist in his off, in his hotel room and WEN HEGE has done something." And WEN

46 -



HO LEE is gonna to be a nuclear scientist withotlearance and without a job. And pretty
soon what's going to be in papers is WEN HO LEEsted for espionage.

Lee: But | don't know about the, the law. L-a-wu€all, |, | never studied law.
(xxx): You're gonna learn quick!
Lee: (Chuckles).

(xxx): You're gonna learn real quick when they cand they knock on your door and they
put a pair of handcuffs on you WEN HO!

Lee: No, let me do this because the situation kags Iso bad. And I...
(xxx): WEN HO, this is, this is it. This situatia@an't get any worse.
Lee: Uh-hum.

(xxx): The best thing that you can do is to rememideat happened and to remember if
you said yes to their questions. To remember ifsad anything that gave them any...

Lee: | remember...
(xxx): ...information.

Lee: ... I remember very well. | told them, | ddaiow and | am not interested in discuss
this problem. Exactly, this is what | remember. iMgmory, for that | think that | remember
very well. Whatever, however, that what happenddrbeand whatever, and what
happened after that. | don't remember. It's beehike, okay?

But for this question, | remember very well. | tokeem, | say, | don't know. Remember, |
don't know and | am not interested in discussdhsstion.

(xxx): You know what can happen next?
Lee: Yeah.

(xxx): What if they polygraph (xxx)? What if thegdde, okay. We're going to go
polygraph your wife.

Lee: On what? On what subject?
(xxx): On this subject. Your wife went to China lvigou.
Lee: But she's not in the room.

(xxx): What difference does it make? Husbands aweswell each other things. Don't you
think they're going to go knocking on your dooréhpretty soon. If they don't knock on
your door with a pair of handcuffs.

Lee: Now you can tell, you can ask...
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(xxx): They're, they're going to knock on your deeth another polygraph person to
polygraph (xxx).

Lee: Yeah, you can go and do that, but I...

(xxx): And then what's that gonna look like to thés? What's your son going to think
when your, your wife gets polygraphed? And whattlhegpeople that you work with gonna
think of? What are they gonna be saying tomorrowring? This is in the newspaper. It's
in the Los Alamos Paper.

Lee: (xxx) (xxx)

(xxx): It's in the Monitor.

Lee: (XXX)...

(xxx): It was on t.v. today, WEN HO.

Lee: | know. (xxx) let me tell you this. | don'téw what's going on in Washington, D.C.
or FBI or DOE, or whatever, okay. | have no ideatihgoing on. But | can tell you one
thing, truth, okay? When (xxx) told, asked on thtvge, uh, lie detector. Did | pass the
W-88 information to unauthorized person. | knownfiray mind, | didn't do it. | have
nothing, | never passed any information to any afiffed person and when he asked me,
did | pass the code, the two sensitive codes,dpwm un, un, un, un, unauthorized person,
| know | did not do it. So | feel very comfortableshould be okay for that part of that

polygraph.
(xxx): But if you're comfortable, WEN HO. Then whid you fail the polygraph?

Lee: I don't know. | don't know. That's why | sgythat's why | say. I'd be willing to do
another polygraph on those two issues.

(xxx): There's no other polygraph WEN HO. Washimggot those results. They have
done two polygraphs.

Lee: Yeah.
(xxx): You haven't passed either one of them.
Lee: Well.

(xxx): There is no other polygraph. If there's egeing to be another polygraph, they're
going to go polygraph (xxx) is what they're gononaadd they are going to talk to your wife.

Lee: Okay, well, if you, if you want to do that, ghead.

(xxx): Not me! It's not going to be me WEN HO! Tiss this is out of my hands. (xxx) and
| have nothing that we can do about this. You'rengogo, you're gonna go to the laboratory
and you're going to find out that they're not gdimgjive you back your clearance.

Lee: Yeah.
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(xxx): And you're not going to have a job! Andliet FBI comes down later on with proof.
That what you're telling us is a lie but that yavén't fessed up completely and later on
down the road, whether it's a day, a week, a ye@noyears. They're going to come, they're
going to put handcuffs on you and they're gointake you away and it's going to be
plastered all over the newspapers... I'm not sayir@ieve everything that's in that
newspaper, WEN HO.

Lee: Yeah.

(xxx): But you know what | believe? | believe tlyau're not telling me the truth. I believe
something else happened in that room and that'syatniye failing the polygraph. And
unless you can come up with what happened in toahy part of a conversation that's
causing you problems.

Lee: No.

(xxx): You're never going to pass a polygraph. Aad're never going to have a clearance.
And you're not going to have a job. And if you gatested you're not going to have a
retirement.

Lee: Well, okay, I, let's, let's stop here causevery tired, okay, I'm, I'm...

(xxx): WEN HO, this is serious. What are you gofaglo tomorrow when all the people
that you used to work with come in and start tagkio you about that newspaper article?

Lee: I...

(xxx): What are you going to tell the scientistsentthey say WEN HO, they're accusing
of spying. Do you know what a spy is?

Lee: | know, most of my friends include (xxx), (qxst met (xxx) and | have many other
friends...

(xxx): They're not going to be your friends, WEN HO
Lee: No, no, no, they...

(xxx): ...tomorrow morning.

Lee: ... they, can prove...

(xxx): No.

Lee: ... they can be, they can be a volunteer tevittence based on, | know them for 20
years.

(xxx): WEN HO, nobody is going to be able to dothiryg for you. (xxx) wasn't in China
with you.

Lee: No, he was in China, 86 with me.
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(xxx): But he wasn't in your hotel room.
Lee: No, he's not there, right, he wasn't.

(xxx): You're the only person that was in your hot®m, you said with these two people.
Even (xxx) wasn't there, okay?

Lee: Yeah.

(xxx): (xxx) isn't going to be able to do a thirgg ffou. You know what he's going to say?
They're going to say, "(xxx) were you in China 8867 And he's going to say "Yes, | was."
And they're going to say, "Do you know whether WH® LEE talked to (xxx) in his hotel
room? He's going to say "Hey, | wasn't in the hotein." You're going to be hung out to
dry!

Lee: But, but (xxx) can tell you he believes I'mhmaimest person...
(xxx): Hey!
Lee: ...I, I, I will not say that.

(xxx): That's great, (xxx) can say he believesd'great person too, and | can go home, and
| can be beaten up by my husband and the dog amddtegoing to know.

Lee: (Xxx).
(xxx): WEN HO, if (xxx) wasn't there he can't doy#tring for you!

Lee: Okay, (xxx), we're not, we're not going to geywhere by, by this kind of
conversation (chuckles).

(xxx): WEN HO, you're in trouble. You are in bigtible!

Lee: | know, but, but | can tell you one thing. the victim. | am innocent and...
(xxx): That doesn't make it look like you're innate

Lee: No, no, no.

(xxx): You know what that makes it look like? Yondw, when [ first read that, | had to
read it twice, okay? You know what | thought thvstftime | read that?

Lee: By the way,...

(xxx): | say...

Lee: ...by the way, can you make a copy of this¥@ohave a copy...
(xxx): You know,...

Lee: ... of this?
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(xxx): ... you know, you know what | thought whefirst read this WEN HO?
Lee: Yeah.

(xxx): | read this and | said, if | didn't even kmgou...

Lee: Yeah.

(xxx): ...my first thought would be. Wow! There'gjay here that works at the Laboratory
that's a U.S. citizen. That'd got a clearance henpist dumped on the United States. He
loves China. He sold out the United States.

Lee: No, that's not true.

(xxx): Well, you know what? That's what people goéng to think, WEN HO. The
newspapers don't portray people nice!

Lee: | know, | know.

(xxx): And you're going to have all these peopks §you used to work with, they're going
to be coming up to you tomorrow if they even wantalk to you, and they're going to be
looking at you like you gave away everything thegytre trying to save when they develop
nuclear weapons. They're trying to protect the éthBtates.

Lee: (xxx) we're not going to go anywhere. Beg yoardon, okay. Uh-mm, | have to go
because I'm very tired.

(xxx): WEN HO, if you walk out that door today, tlsait. | can't do anything for you. | can't
do a thing for you! IF | don't have something thean tell Washington as to why you're
failing those polygraphs, | can't do a thing.

Lee: Well, | understand.

(xxx): | can't get you your job. | can't do anytpifor you, WEN HO. | can't stop the
newspapers from knocking on your door. | can't sh@mewspapers from calling your son.
| can't stop the people from polygraphing your wifean't stop somebody from coming and
knocking on your door and putting handcuffs on you.

Lee: Okay.
(xxx): ...l can't do a thing!

Lee: | mean whatever. You people want to do, ljikgHat you just said, go ahead do it.
Cause |, I don't know what, | don't know how to tllarthis case. I'm an honest person and
I'm telling you the truth, and you don't believel ithat's it.

(xxx): If you were me, if you were in my shoes. Vitbyou believe it? Would you believe,
WEN HO, that I could go to China, and | could gated and dined, and | could have
people driving me all over the Great Wall, andn bave them showing my family
everything, and | can have them taking them to mmnsg doesn't it seem strange?
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Lee: You may thank | (unintelligible).

(xxx): Would you think that, that is strange? lluyowere me?
Lee: No.

(xxx): You wouldn't think that's strange?

Lee: No, you may think, when people, when the Cdengeople do me a favor, and | will
end up with tell them some secret, but that's Imeichse, okay?

(xxx): WEN HO, | understand.

Lee: That's not the cause. I, cause | have amuteyimind. If this thing is classified, if thing
is nuclear, I'm, I'm not, I'm not suppose to say.

(xxx): What if in your mind it's not classified?
Lee: What?

(xxx): What if in your mind it's not classified?
Lee: What do you mean? Not classified?

(xxx): Well, you say, if in your mind it's classfi, you're not going to tell them anything,
okay?

Lee: If, if if...

(xxx): What if it's not?

Lee: What do you man not? Like what? Like it...
(xxx): What if they ask you a question...

Lee: Like what?

(Xxx): (XxX)

Lee: That's classified.

(xxx): ... and you say, that's classified! Exacthat's exactly what you say. | can't answer
that question. It's classified.

Lee: No, | didn't say...

(xxx): But, but what if, what if, okay? What if thask you that and you say, "l can't answer
that question. | don't want to talk about that." &V they say, "Oh, okay, WEN HO, we
don't want to make you nervous," and they starihgsfou other questions that aren't
classified. Other technical questions.

Lee: Uh-mm.



(xxx): Would you answer them? Did you answer thelBN\HO? Something was said in
that hotel room because you can't pass a polygraph.

Lee: But, but in the hotel room, I, as | told ybdon't remember (xxx)...
(xxx): Well, WEN HO...

Lee: ...anything else...

(xxx):...that's what I'm saying...

Lee: ...yeah...

(xxx): You could walk out that door anytime you wgout you walk out that door, (xxx)
and | can't do anything for you anymore. If youhste, and you can think for me what
happened in that hotel room, and if you tell meg$yl accidentally said yes. | know |
shouldn't have said yes, but (xxx) | said, yeq;shthat's a whole lot better, WEN HO, then
if you turn around to me, and you say, yeah, | gag] and | explained to them how you do
it.

Lee: No, I didn't do that.
(xxx): Things happen, WEN HO. | understand that.

Lee: No, I didn't do it. So why should I, if didd® it I, | don't want to tell you | do it, okay
(chuckles).

(xxx): Then, then why can't you pass the polygrayfat happened in that hotel room?!
Lee: I...

(xxx): That bothers you because everything in thosggraph results from Washington...
Lee: Uh-huh.

(xxx): ...and all the reports say, you are havingbpems with (xxx) being in your hotel
room with (xxx) and every time, every time you geked about it...

Lee: Okay, I, I...

(xxx): ...you fail. Lee: ...okay, (xxx) before y&eep, |, argue this, we can argue for next ten
years and my answer is still the same. I, | remembgy well, when they ask me this
guestion. | told them, I'm not interested in, dioin't know, | don't that, | don't know the
guestion and I'm not interested in, in discussdhisstion.

(xxx): But what else did you discuss? What smdll tad they make, WEN HO?!
Lee: | don't remember (sighs). (xxx)
(xxx): You, you got to try...

Lee: | know...
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(xxx): ...You got to try to remember!

Lee: Well, I will try for next few days to see itan remember.
(xxx): But there is no next few days, WEN HO.

Lee: But...

(xxx): 1, I can't do anything. If | don't...if...

Lee: ...Okay.

(xxx): ...Listen to me. If | don't have an answer Washington,...
Lee: Uh-mm.

(xxx): ...today...

Lee: Can you tell them,...

(xxx): ...As to what has happened.

Lee: ...can you tell them | said, okay, | saichatthotel room. (xxx) And | told them, | don't
know and I'm not interested in discuss this quastiand whatever this conversation before
this question, or, whatever, conversation aftes tjuestion. | don't remember at all.

(xxx): You know what, WEN HO? (xxx) and | have tdaleem that until we're blue in the
face. They don't care. (xxx) and | have told thHeat.t(xxx) and | told them that yesterday.

Lee: | appreciate it.

(xxx): But you know what, WEN HO? They don't bekei.

Lee: Well, if they don't believe it...

(xxx): And the problem is WEN HO...

Lee: ...There's nothing | can do.

(xxx): ...that, the problem is that's the only ththat you seem to have a big problem with.

Lee: Okay, well, | tell you the truth already. Yeant me repeat again? |, there's nothing |
can tell you because | already told you everythak@gy? And if they don't believe. It's too
bad. If they want to put me in jail, fine, I, I...

(xxx): Fine! That's fine!
Lee: That's fine! Because I, | told you, | tell yte truth.

(xxx): Do you know how many people have been aeckfir espionage in the United
States?



Lee: I don't, I don't know. | don't pay much attentto that.
(xxx): Do you know who the ROSENBERGSs are?
Lee: | heard them, yeah, | heard them mention.

(xxx): The ROSENBERGSs are the only people that negeperated with the Federal
Government in an espionage case. You know whatemeggpto them? They electrocuted
them, WEN HO.

Lee: Yeah, | heard.

(xxx): They didn't care whether they professedrtimgiocence all day long. They
electrocuted them. Okay, ALDRICH AMES. You know ARICH AMES? He's going to
rot in jail!

Lee: Who?

(xxx): ALDRICH AMES, that used to work for the CIA.

Lee: | don't know.

(xxx): He's going to rot in jail, WEN HO.

Lee: Huh?

(xxx): He's going to rot in jail.

Lee: (Unintelligible).

(xxx): People don't respect him anymore. He's gtangpend his dying days in jail.
Lee: | see.

(xxx): Okay? JOHN WALKER! Okay, he's another one. \Mas arrested for espionage.
Okay? Do you want to go down in history? Whethar'ywprofessing you innocence like
the ROSENBERGS to the day that they take you tekbetric chair?...

Lee: (Xxx)..

(xxx): ...Do you want to go down in history?...
Lee: ...(xxx)...

(xxx): ... with your kids knowing that you got...
Lee: .(xxx)

(xxx): ...arrested for espionage?

Lee: No, | know what you're saying.
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(xxx): That's going to happen, WEN HO...
Lee: No.
(xxx): ...If you're not careful.

Lee: | know what you're saying, but | already tpda all the truth and I, 1 don't what, | don't
know what else to do. | just do the best | cantalid/ou the only thing | can, and that's
what | already told you many times. And [, | thinkave to go and if you want to do
something, | mean, if, if Washington, D.C. doebpfieve what | said and they want to do
something, I....

(xxx): What are you going to tell (xxx) What areuygoing to tell your son?

Lee: I just tell them what you told me. | say yaople don't believe what | said and
polygraph don't believe what | said, and whatewgisequence | will take, okay. I'm, I'm,
I'm, I'm sixty.

(xxx): Do you realize what that means, WEN HO?
Lee: What?

(xxx): Do you realize what that means?

Lee: I know, it wil, it will...

(xxx): It means you're going to be an unemployedear scientist with no job and if you
get arrested you'll have no money...

Lee: I'll open an Cha...

(xxx): ...You won't, you won't have a house. Yoigskwon't have...

Lee: (xxx).

(xxx): ...anything other than the fact that...

Lee: ...(xxx) | will open a Chinese Restaurant eerd you can give me...

(xxx): ...You're not...

Lee: ...welcome...

(xxx): ...going to be opening any Chinese Restauhwu're going to be in jail, WEN HO.
Lee: Well.

(xxx): You're going to be in jail.

Lee: Eh...



(xxx): And your kids are going to have to deal viltle rest of their lives, people coming up
to them saying. Hey, isn't your dad that WEN HO Ldtly what got arrested up at the
laboratory?

Lee: | know what you mean, and | know exactly wthatconsequence; however, | already
told you the truth and | don't have anything betit@n the truth, and I only deal with the
truth, okay? And that's it, and I think | have tm g

(xxx): WEN HO, why? Why? Tell me this. When you wen that hotel room...
Lee: Yes.

(xxx): ...with (xxx)

Lee: yes.

(xxx): Okay?

Lee: Yes, yes.

(xxx): Why can't you remember anything else? Howeaight before you take a
polygraph in December...

Lee: Uh-huh.

(xxx): ...when you came back from Taiwan. How caatief a sudden after ten years, you
remember that (xxx) came...

Lee: Okay.

(xxx): ...to your hotel room?

Lee: You want me, you want listen two minutes fnoy explanation?

(xxx): Yes, | want an explanation.

Lee: Okay, cause when | started talking you, youw, want to put my mount shut.
(xxx): I want an explanation.

Lee: Okay, don't talk, okay? Let me tell you, ok&yfight? Just don't talk, okay? When |
was a 16 years old.

(xxx): No, no, no, 16...
Lee: | told you oh, don't! (Something loud snapshi@ background).
(xxx): No, no, no 16!

Lee: Stop!
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(xxx): No, you stop a minute, WEN HO. Listen, nd 16eed an answer for Washington!
As to why it took you ten years to remember sonmgthRight before you were gonna be
given a polygraph exam that could cost you youPjob

Lee: Do you want me to explain to you?

(xxx): No, I want you to tell me that you rememiemething in that hotel room. | want
you to tell me that in a casual conversation... goin't talk classified, you talked about
something else, but it did deal with methods alidtdeal with codes, or it did deal with
something else. | wanna tell me, | want to know wbwy're failing the polygraphs.

Lee: First of all, I don't know why | failed the lggraphs...
(End of side A-Tape 1 of 2).
(Beginning of side A-Tape 2 of 2).

Lee: ...l don't know, okay? | have no, | have nloave idea why, okay. And the second, in
that hotel | don't remember anything except thasgjon. (xxx) | told then | don't know and

| am not interested in discuss this question, Now gan remember why | told you ten
times already!

(xxx): At least ten times.
Lee: And exactly that's all | remember! What elseydu want?

(xxx): You know what WEN HO? Let me tell ya' wheowygot ready to take the polygraph
in December?

Lee: Yes.

(xxx): Okay, you told (xxx) and I, okay. That theason you remember that (xxx) and (xxx)
came into your hotel room was because all of asngdu sat there for a minute, and you
were trying to think of anything that had happetiest might be a problem, okay? That is
the smallest problem in the world. Compared to \stgding to happen to you with this
newspaper article...

Lee: Uh-mm.

(xxx): ...and the press knocking on your door, padple at the laboratory looking at you
like you gave away secrets...

Lee: | don't know.

(xxx): ...and then, then somebody coming and angybu and taking you off to jail. What
happened to you in your hotel room, is nothing caragd to what potentially can happen
because of this...

Lee: | don't know.
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(xxx): ...and then, then somebody coming and angybu and taking you off to jail. What
happened to you in your hotel room, is nothing caragd to what potentially can happen
because of this...

Lee: Okay, I, 1, I told you before. I, | don't balpto any religion. | don't go to Church. Well,
| mean once in a while, but | don't believe in Gokky. However, | think there must be a
something like a God, okay. Not, may not be a @lansGod, but something like that, you
know, super power, super creature...round the usgyand | believe he will make the final
judgment for my case. And | depend on him. | ddeftend on you or depend on (xxx) or
depend on Washington D.C. people. | don't deperttiienl depend on this God. | think he
will make a final judgment.

(xxx): You know what, the ROSENBERGS professedrtimgiocence. The ROSENBERGs
weren't concerned either.

Lee: Yeah.

(xxx): The ROSENBERGS are dead.

Lee: Yeah, but, but, okay,.... I, I, I'm not farailwith the case, and | don't read anything.
(xxx): It doesn't matter whether you're familiarthvit or not...

Lee: But, I'm,...

(xxx): ...WEN HO...

Lee: I'm, just telling you. | believe truth anddlleve honest, and | know, | know myself, |
did not tell anything other than this (xxx) I, linlean, | told them, I'm, I'm not interesting in
discuss and I don't know. Okay? | told you morenttesn times. | believe this super creature
will make a judgment on this whole situation anémwually something will be clear out,
okay.

(xxx): ...You know, WEN HO. This super creaturehgre? He can make whatever
decisions he wants to make, okay?

Lee: Uh-mm.
(xxx): This is what's gonna do you more damage #ramhing.
Lee: Well, I know, | know that, but...

(xxx): Do you think that the press prints everyththat's true? Do you think that
everything in this article is true?

Lee: | don't think.
(xxx): The press doesn't care.

Lee: Yeah.
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(xxx): Do you know what bothers me? You're goindgpéwe this kind of reputation.
Lee: | know.

(xxx): You're, you're a person who came to thisntoy okay, because you had a feeling
that you wanted to live here. And you have a latffer the United States.

Lee: Yes.

(xxx): And you came here, and you're a hucleam$isie..
Lee: (xxx)

(xxx): ...and, and you are a wonderful scientist.

Lee: (xxx), I'm sorry I'm really tired. | have tog

(xxx): WEN HO, you know what's going to happen?
Lee: Let me, let me go, please.

(xxx): You know what's going to happen, WEN HO? ple@re going to read this stuff,
and they're gonna think you're not a loyal American

Lee: | know. My daughter already told me this moiShe reads the New York Times.
She read Washington Post. She read the LA Timesladhe know everything, and she...

(xxx): Does she think this was you?

Lee: No. My daughter know | didn't do it. Of coursgy daughter believes | didn't do it;
that reporter or whoever the media say that, lino@ent, but | don't know what can | do.
I'm, I'm, I'm, | tell you how | feel, | feel, howow call that? Hopeless, okay.

(xxx): It is hopeless, WEN HO.
Lee: | feel hopeless. | don't know what to do!

(xxx): Well, well, the only thing that you can doto sit here and try to remember
anything...

Lee: | already told you,...
(xxx): ...that transpired in that hotel room.

Lee: | already told you, | have not said anythimghat hotel room. | have not say anything,
uh...

(xxx): Did you say anything at the Great Wall? D@l say anything, anytime?
Lee: No.

(xxx): There's gotta to be some explanation forr(tatligible)...
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Lee: | told you, | cannot remember anything in thatiel room, okay? Just like |
(unintelligible) talk here. | cannot remember amythexcept that (xxx) you know
classified, you know. So | remember that, but amglelse, | don't remember. But | do
remember one thing, is | never say anything reladedinuclear weapon.

(xxx): You know, WEN HO, the, I'm telling ya', theés nothing (xxx) and | are going to be
able to do.

Lee: Well,...

(xxx): You might not be, remember anything rightwvpdut if the FBI comes down and
knocks on your door in a week or two or in a mamthwo in a year or two, and they haul
you off to jail. You're gonna have a whole lot iofi¢ to remember. And that's not going to
do you any good. It's gonna be worse for you.

Lee: | know.

(xxx): If, if you cannot do something today andacle
Lee: (sighs) (xxx)

(xxx): ...this up.

Lee: ...(xxx) Let me go, okay? I, (pause), I'm vergd. And I'm, | already told you all the
truth, and if you try to dig out anything for megiin me which is not the truth. As far as I'm
concerned. | have nothing to tell you.

(xxx): What are you going to do if the press knocksyour door tonight, WEN HO?

Lee: Just accept it. | don't know. 1, I, you kndw, have, | don't know what to do. | mean,
| have to think about it. I'm, 1, I, I told youllfeel hopeless...

(xxx): You're, you're going to be an unemployedleacscientist with no clearance!
Lee: Can | go now?

(xxx): You can go anytime you want, WEN HO, but tatling you. If you leave...
Lee: Do you want to go through, go through...

(xxx): ...if you leave...

Lee: ...you already told me... this package.

(xxx): Package? | went through the package? It\gpaph results, it's, it's a write-up from
an analyst at Headquarters. It's write-ups frontyateat DOE. It's write-ups from
everybody that is familiar with how the Chinesemgpe. It's write-ups from everybody
that's looked polygraph reports for everything...

Lee: Now, how...
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(xxx): ...that you did.

Lee: How come yesterday...you told me uh-mm, ydateryou told me it's optim, optim,
optimistic...

(xxx): | thought it was an optimistic package!
Lee: ...and some...

(xxx): Washington told me when they were sendiraj fackage out in the phone yesterday.
You're going to get a package in the mail. You rneedlk to WEN HO because the
package narrows down one or two issues and thiatteee is to it, and we'll talk to you
tomorrow when you get the package 'cause therelsagdhat they could talk to me on my
cell phone yesterday...

Lee: Uh-huh.

(xxx): ...in the car. Well, you saw me, WEN HO, asvon the phone when you got here.
Washington called me while | got that package,etveas a note in it that said to call
Washington when | open it and when | called theay taid, "This is the way it is. WEN
HO failed his polygraph in February. WEN HO is going to have a clearance. WEN HO
is not going to have a job, and if WEN HO walks ofihere today and we don't get some
clarification out of this issue, WEN HO might beifag the FBI knocking on his door.

Lee: Okay.

(xxx): And somewhere down the line WEN HO mightfheing jail. And WEN HO might
be facing the same things that happened to the RBERGs, and WALKERS and
everybody else. WEN HO is going to be in jail, @verybody is going to look at you, and
say, "My God, | can't believe what happened to VHEDL" And you can...

Lee: Do, do, do you...

(xxx): ...profess your innocence...
Lee: ...do, do you...

(xxx): ...all you want!

Lee: ...do you remember Friday we were talk abomty come when | come home | did not
report to (xxx) about (xxx)

(xxx): Uh-mm.
Lee: Are you interested to discuss that question?
(xxx): Not if you want to take me back when you &/é#.

Lee: (Sighs).
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(xxx): the only thing I'm interested in, WEN HOHhslping you because you walk out that
door today, and I'm telling you, it's out of ounha!

Lee: Okay.
(xxx): It's out of our hands. There's nothing twatcan do!

Lee: Okay, do you want, before | walk out. I'm gpto walk out, okay? Before | walk out
do you want to spend a minute, two minutes and dagy'anything just listen to, to me to
what I'm starting to tell you.

(xxx): Okay.

Lee: Can you do it?

(xxx): Tell me.

Lee: I'm going to tell you the 16 years old, okégep your mouth shut.
(xxx): Okay, I'll keep my mouth shut.

Lee: When | was 16 years old, | had a surgery orappendix, okay? And | spent seven
days in the hospital and after that, | go homeHoze weeks, rest, | mean recovery and for
the next whole year, the whole year, my memory geasdown, okay? Way down, way
down, and | don't understand why, because | usedue a very good memory at 16 years
old. And the reason | say me memory go bad is thehave a English course and every
morning | wake up and | look at vocabulary, you kridke a window, you know, tree. At
that time, that's the way study, you know. Windtwe, or maybe, you know, vocabulary,
the English words, and | memorized those in ule, &ilbetween ten before ten o'clock in the
morning. And usually I, | read those, memorizetha on the bus from my home to school.
| study those, you know, go on the bus you havhingtto do, so | just open my book and
try to memorize. And when | go to school, | usualbyvery good on English, okay? Before
my surgery. But for that 16 years old, when | wéslXailed every day because | didn't, |
tried to remember but as soon as | walked to thedgit's all gone. It's all gone! So my
memory just suddenly go bad. And | did not recaagmMmemory, within, | would say them
months or one year. And after that | started getmaynory back, and about year and a half,
| think 1 100 percent recover my memory. So | wieatk to more commission and | can
remember everything. And this happened exactlydikein 1987. | have a colon cancer.
Did you know that? And they took off 12 inch fronymolon. This was done in Houston
Medical Center, and the doctor is so good. Thekewaclean cut everything and that was
done May 1987. And for that year up to 88, you knatven | went to China, I, my wife
was so worried about me health. She worry so mBlh.even get sick for the whole year.

(xxx): She will be real sick with all of this.

Lee: ... know, | know that's, | mean (sighs) scewhve went to China we look for the

doctor, you know, to get advice how to preventdaecer recurring, okay? And they told
me, you know, you, you, should eat this more vdgetand not eat such and such, okay,
but I'm saying, in between the May 87 when | hagety and up to 88, | think it's probably
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near the end of 88 because I'm, | was older, tHatlas 50, 47, that's it 48. | was 48 years
old. And my memory got worse compared to when | dagears old. | know that myself.
So | cannot remember too many things. And thatiswiien | come back from China in 88.
| told you | don't remember. The, (xxx) okay? AndiB when | come back | report to (xxx)
this... oh, yeah, this is...okay?...And he writevdol don't even remember (xxx) next ten
years from 88 to 98. | don't remember at all, pr®ecause in this period nobody do any
polygraph on me. So before Christmas, 98, lastwban DOE do polygraph on me, and

| think the polygraph will permit people to concexté on their thinking, more concentrate,
and when, when this guy, | don't know his nameadieed me, in your life have anybody
come to you and asked you about classified queshiod then suddenly, |, yeah, this
happened to me once, the (xxx) case, so | told lsay | remember in 88 in the hotel room,
you know, two Chinese guys (unintelligible) and ymow the story. And you know, | told
him, I, I don't know the answer and I'm not intéees | mean... My, my feeling is this.
When human being is forced to do some more coretémtt like when people do
polygraph on you, you will concentrate, concentrated you can think about something
which in the ordinary time you don't remember. Buitthat particular moment, you, you
may remember something. Just pop up. And thatgdraf me, okay? And I'm telling you
that's exactly what happened to me. I'm tryingqol@n to you and (xxx). Now whether
you believe or not, it's up to you. I'm telling yast human, | tell you how | feel, okay? You
won't take it? It's up to you. you don't want thetat. It's up to you. | have no other choice,
| just have to trust this superman on the univdrsepe he can help me, okay? If he doesn't
want to help me, he want me, he want to put maiinljwill take it. | could, | may die in
87, 88 if I did not find out my colon cancer earleecause, it not spread. If it spread to my
liver, | probably wouldn't sit here talk to you (akles). So | feel very lucky. | can live up
to today. | person, | feel very lucky and I, | knevhe let me to live up to today and I... the
more important for me in my life is my children that time in 87, they were in high school,
and my daughter was in high school and my son wagyh school. And without my help,
my daughter cannot even go to UNM.

(xxx): You know what, WEN HO.

Lee: Let me tell you this. | want to finish, thegd. If | don't help, my son would not go to
medical school. He's in med school. They are deerg well. Why? Because | live from
87 to today and | help them out and for that redseally, really thank God, okay? | thank
God. | don't believe God, but trust God, alrigigay, thanks great, great thanks. |
appreciate very much. Because God let me liveriotheer ten years.

(xxx): Well, you know what, WEN HO? You could liamother ten years.
Lee: Yes.

(xxx): Okay.

Lee: Yes.

(xxx): You could live another 20 years.

Lee: (Laughs). | don't know, I'm not sure | coulelthat long.
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(xxx): But the problem is, it's going to be bad.

Lee: You, you go back to that question in the rooght?
(xxx): The problem is going to be bad.

Lee: | know, | don't know what to handle this.

(xxx): your kids are going to have to live withghokay.
Lee: I...

(xxx): You're going to have to live with it. Yourife is going to have to live with it. This
going to eat away, at them like a cancer. Justthkecancer that you had, but all the way...

Lee: ...probably worse than the cancer.

(xxx): That's right, it is worse than cancer.
Lee: Oh, sure.

(xxx): And you know what, WEN HO? (xxx) and | aregding to be able to do anything.
Lee: Okay, |...

(xxx): We can't do anything...

Lee: ...(xxx)...

(xxx): ...If, if somebody knocks on your door...
Lee: ...yeah,...

(xxx): ...tomorrow. | can't do anything.

Lee: (XxX)...

(xxx): ...WEN HO...

Lee: ...(xxx) and (xxx) | really appreciate youn#hess and your efforts, try to help me out
to clean up this stuff and I've been try the be&strl to work with you every time you call |
say yes, and | really appraciate[sic] your timex{xime, okay? | really appreciate... in my
mind, | appraciate [sic]. | want to say thank you.

(xxx): You're welcome.
Lee: JOHN, thank you.

(xxx): There's nothing more we can do for you, WHQ.
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Lee: I really thank you, okay, and | hope you hgwed health, | hope you have good health
and if something come to me. |, I, you know, thgnitto put me in jail, whatever. | will,
| will take it.

(xxx): Well, here, take that, WEN HO.

Lee: | appraciate [sic], (xxx) | really appreciab&ay? Now, | just want the page, | don't
want to take the whole thing.

(xxx): 1 just hope you kids can live with it, WENCH

Lee: Well, it... my life. | accept it, okay. | wilty to do the best | can, and I, | believe,
eventually, and | think, God, God, will make it jusige, judgment.

(xxx): I wish I had your confidence, WEN HO, buddn't. You know what | see? | see a lot
of problems for you.

Lee: Well...

(xxx): | see no job. | see no clearance. | see ap tw pay your bills. | see no way to keep
your son in school. | see your family falling atgarc]. All because of this.

Lee: Yeah, |, | don't know what to do. I, all | caay is that I, keep in my mind | appreciate
both of you, okay. I, | will say thanks if | dos&e you again. | appreciate it, | really
appreciate it, okay. Thank you, (xxx)

(xxx): Alright, WEN HO.
Lee: | appreciate it.
(xxx): Good luck.

(xxx): I'll walk you down.
Lee: Thank you.

(End on conversation)

(End of tape 2 of 2)
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

JUN 23 2000 [date stamped]

UNITED STATES OF AMERICA,
Plaintiff,

V. Cr iminal No.
99-1417 JP

WEN HO LEE,
Defendant.

MOTION FOR DISCOVERY OF MATERIALS

RELATED TO SELECTIVE PROSECUTION
Dr. Wen Ho Lee, through undersigned counsel, reggcmoves the Court, pursuant to
the Due Process Clause of the Fifth Amendmentad@ibnstitution of the United States of
America, for discovery of materials relevant tcaédéishing that the government has
engaged in unconstitutional selective prosecution.

The grounds for this motion are set forth in theomepanying memorandum.
Respectfully submitted,
O'MELVENY & MYERS LLP

By
Mark Holscher
Richard E. Myers Il

400 South Hope Street

Los Angeles, CA 90071
Telephone: (213) 430-6000
Fax: (213) 430-6407

FREEDMAN BOYD DANIELS HOLLANDER
GOLDBERG & CLINE P.A.

By:
Nancy Hollander
John D. Cline

20 First Plaza, Suite 700
Albuquerque, NM 87102
Telephone: (505) 842-9960
Fax: (505) 842-0761
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Attorneys for Defendant Dr. Wen Ho Lee

| HEREBY CERTIFY that a true copy of the foregoings mailed to opposing counsel this
25th day of June, 2000.

Nancy Hollander

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

JUN 23 2000 [date stamped]

UNITED STATES OF AMERICA,
Plaintiff,

V. Cr iminal No.
99-1417 JP

WEN HO LEE,
Defendant.

MEMORANDUM IN SUPPORT OF MOTION FOR DISCOVERY
OF MATERIALS RELATED TO SELECTIVE PROSECUTION

INTRODUCTION

Defendant Wen Ho Lee is the only person the U.$altenent of Justice (DOJ) has
selected for indictment under the draconian Atoamiergy Act since it was passed in 1948.
During this fifty-year period, the DOJ has repegteidclined to fully investigate, much
less charge, individuals who may have compromisessified nuclear weapons related
information.

The DOJ also indicted Dr. Lee under 18 U.S.C. §@3d (e) for the alleged mishandling
of computer codes and data files, even though tileséhad not been classified at the time
of Dr. Lee's alleged activities. Instead, the cotapuodes and data files had been
designated as "protect as restricted data" (PARDIGh ranks between unclassified and
confidential on the Los Alamos National LaboratfisNL) security hierarchy. Moreover,
the government obtained the indictment under 8eX@&® though it concededly has no
evidence that the codes and data files were esmesferred to any unauthorized person. Not
one person other than Dr. Lee has damn charged under § 793 for mishandling materials
that had not been formally classified and that wertetransferred.

Dr. Lee has obtained concrete proof that the gawent improperly targeted him for
criminal prosecution because he is "ethnic Chifiédas direct evidence includes the
following:

« A sworn declaration from a LANL counterintelligenaficial who
participated in the investigation of Dr. Lee that Dee was
improperly targeted for prosecution because he"etasic
Chinese."



« Videotaped statements of the FBI Deputy Directoo\shpervised
counterintelligence investigations until last yadmitting that the
FBI engaged in racial profiling of Dr. Lee and atlkeé¢hnic Chinese
for criminal counterintelligence investigations.

« The sworn affidavit the U.S. Attorney's Office ugedbtain the
warrant to search Dr. Lee's home, in which the &Bant
incorrectly claimed that Dr. Lee was more likelyhtave committed
espionage for the People's Republic of China (Pi&Cause he was
"overseas ethnic Chinese."

« A posting to the Los Alamos Employees Forum by &NLA
employee who assisted counterintelligence invetstige. and
personally observed that the DOE engaged in rpodiling of
Asian-Americans at Los Alamos during these inveditons.

Dr. Lee has requested that the government proydeifsc reports and files to him that
squarely relate to the issue of whether he has $elentively prosecuted as a result of
improper racial profiling. The government has refliso provide any of these documents
to Dr. Lee.

Because Dr. Lee is the only person who has ever §elected for prosecution under the
Atomic Energy Act: and the only person ever prosecuted in remoteljfasi

circumstances under 8 793, and because he hasaradmpecific direct admissions from
the government that he was targeted for criminastigation because he is "ethnic
Chinese," he has made the necessary showing tm ¢hisdiscovery. Even if Dr. Lee did
not have this direct evidence, he has also satiffie stringent requirements _of United
States v. Armstrong17 U.S. 456 (1996), which held that in the abeesf direct evidence

of impermissible racial targeting, a defendantasertheless entitled to discovery if he
provides some evidence that similarly situated febave not been prosecuted and that his
investigation and prosecution were caused by imgrogcial motivations.

L At Dr. Lee's detention hearing on December 139198! Special Agent Robert

Messemer conceded that Dr. Lee is the only persanhas ever been charged

under the Atomic Energy Act. S@eanscript of Proceedings, December 13, 1999,

at 139.
This memorandum summarizes compelling evidencettieaDOJ had an informal policy
of refusing to bring criminal charges in situati@msilar to and (even more egregious than)
Dr. Lee's case. In addition, we provide severatifigeexamples of similarly situated
individuals whom the government has chosen natdat under either the Atomic Energy
Act or 8 793. Unlike the meritless selective pragen discovery motions discussed in
Armstrong where several thousand men and women of all te@¥een charged under
the same statutes as the defendants, Dr. Lee catusively establish that he is the only
person whom the government has ever chosen ta mdaer the Atomic Energy Act and
the only person indicted in similar circumstanceder 8 793.

FACTUAL BACKGROUND

A. The Indictment




On December 10, 1999, the government broughtyarfifie-count indictment against Dr.
Lee. Thirty-nine counts allege that Dr. Lee viothtee Atomic Energy Act because he
purportedly mishandled material containing restdotlata, with the intent to injure the
United States, and with the intent to secure amidge to a foreign nation. Dr. Lee was
also charged with ten counts of unlawfully obtaghmational defense information in
violation of 18 U.S.C. 8§ 793(c), and with ten cauat willfully retaining national defense
information in violation of 18 U.S.C. § 793(e).

B. Dr. Lee's Discovery Reguests

Dr. Lee's counsel have made a written requestet@ithsecution for specific materials his
counsel believe contain direct evidence that De was improperly selected for
prosecution because he is "ethnic Chinesarhong the several categories of materials
requested were: (1) the reports and memoranda gugpthe findings of the DOE's Task
Force on Racial Profiling's January 2000 repoitiif2 Defensive Information to Counter
Espionage videotapes, that were created by DOEteontelligence and shown to DOE
employees until last year, and are now prohibitdd®L because they allegedly contain
racial stereotypes; (3) DOE or DOJ memoranda gomorte confirming that the FBI targets
Americans of Chinese ethnicity for potential crialiespionage involving the PRC; (4) the
DOJ's and DOE's responses to the numerous Cormrabksiquiries related to the
justification for and details of the investigatiohDr. Lee; (5) the classified September
1999 State Department report by Jacqueline Willil@&ndger, detailing hundreds of cases
of mishandling classified information, includingses of actual passing of classified
information; and (6) information concerning spexifases in which the government
declined to prosecute under circumstances sinaiartmore egregious than, this case. The
government has refused to produce any of the natdegquested by Dr. Lee's counsel.

2 See May 1, 2000, letter from Mark Holscher to AURBbert Gorence, attached
as Exhibit A.
|. THE LEGAL STANDARD FOR DISCOVERY REGARDING SELEC TIVE
PROSECUTION

The Supreme Court established the threshold fepdery on selective prosecution claims
in United States v. Armstron§17 U.S. 456 (1996). The Court held that to abtai
discovery in a case in which the court is askadfer discriminatory purpose, a defendant
must produce (1) some evidence that similarly siandividuals have not been
prosecuted, and (2) some evidence of improper @i in deciding to prosecute. The
Court did not decide whether a defendant shouletpeired to produce some evidence that
similarly situated persons have not been proseatited prosecution has admitted having
a "discriminatory purpose." Iét 469 n.3.

Il. DR. LEE MORE THAN MEETS THE LEGAL STANDARD FOR DISCOVERY
REGARDING SELECTIVE PROSECUTION

As we demonstrate below, Dr. Lee clearly meetdabal standard that Armstrong
establishes for discovery related to a selectiesguution claim. In Part A, he presents
direct evidence that government officials have dthdia racial basis for investigating Dr.



Lee, and in Part B, he establishes that the govembimas declined to prosecute similarly
situated persons.

A. Dr. Lee has Direct Evidence that He was Targetefbr Criminal Investigation
Because He is "Ethnic Chinese."

The troubling chain of events that led to Dr. LeetSctment began when the DOE's Chief
Intelligence Officer, Notra Trulock, incorrectlymcuded in 1995 that the PRC had
obtained the design information for the W-88 wachffam someone at the Los Alamos
National Laboratory.Mr. Trulock began an Administrative Inquiry to id#y the suspect
or suspects who should be the focus of this coumédiigence investigation. On May 29,
1996, Mr. Trulock issued the Administrative Inquwich listed Dr. Lee as the main
suspect. This Administrative Inquiry led to meesifmptween DOE counterintelligence
officials and FBI Special Agents in New Mexico redjag Dr. Lee. The FBI then opened
a criminal investigation of Dr. Lee.

3 Just last year the DOJ conceded in a press cofethat this conclusion was
incorrect, and it opened a criminal investigatiotoithe over 450 individuals
outside LANL who had received this design inforroatiSee, e.gVernon Loeb
and Walter Pincus, New Leads Found in Spy Prig¥ashington Post, Nov. 19,
1999 at Al, attached as Exhibit B.

1. Vrooman's Declaration Establishes that the Goverment Engaged in Improper
Racial Profiling

Robert Vrooman, who was the Chief Counterintellgge®fficer at LANL from 1987 until
1998, participated in the Administrative Inquirydaassisted in the resulting criminal
investigation of Dr. Lee. Mr. Vrooman is adamargttNir. Trulock's targeting of Dr. Lee
for investigation was the result of improper ragedfiling. In a declaration, attached as
Exhibit C, Mr. Vrooman states:

Mr. Trulock's office chose to focus specifically Bn. Lee because he is "ethnic Chinese."
Caucasians with the same background and foreigiactsnas Dr. Lee were ignored.
Vrooman Decl., Ex. C at 3, 1 9. Vrooman is alsoquieocal in stating that this
impermissible racial profiling was the main reafimLee was targeted for criminal
prosecution. "l state without reservation thatabprofiling was a crucial component in the
FBI's identifying Dr. Lee as a suspect.” & 3,1 12
* Vrooman consistently raised this concern with fatefficials, long before he
provided his declaration here. As he indicated Miag 1999 letter to U.S. Senator
Domenici: "[e]thnicity was a crucial component dentifying Lee as a suspect.
Caucasians with the same background as Lee wereedi Seeex. | to Ex. C.
Vrooman also wrote to Senator Conrad Burns in 1999 that "Mr. Lee was
selected as the prime suspect mainly becausegtlens Chinese."” Sekine 25,
1999, letter from Robert Vrooman to U.S. Senaton@d Bums, attached as
Exhibit D.
Vrooman has also made clear that Trulock, who Wwasighest ranking DOE employee
overseeing all counterintelligence investigationtentionally targeted "ethnic Chinese"
because Trulock held the belief that these Ameratigzens could not be trusted like other
American citizens. As Vrooman states in his deglana Trulock told him that "ethnic
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Chinese should not be allowed to work on classifiegects, including nuclear weapons."
Id. at 3, 1 13. Trulock made these statements while he was chiieoDOE's
counterintelligence office, and when he was per$paasisting the criminal investigation
of Dr. Lee. Trulock's statements that Americarzeitis who are "ethnic Chinese" should be
barred from sensitive jobs at LANL are a violatmfrfederal civil rights statutes that
prohibit racial discrimination for employmehfrulock's statements are further
corroboration that Trulock intentionally targeted Dee because he was "ethnic Chinese."
®Vrooman confirmed this troubling fact in the lette wrote to Senator Domenici
on May 11, 1999, Seex. | to Ex. C.

® See42 USCA § 2000e-2 ("It shall be an unlawful emphent practice for an
employer--

(2) to fail or refuse to hire or to discharge amgividual, or otherwise to
discriminate against any individual with respechi® compensation, terms,
conditions, or privileges of employment, becaussuah individual's race, color,
religion, sex, or national origin; or

(2) to limit, segregate, or classify his employeespplicants for employment in
any way which would deprive or tend to deprive ardjvidual of employment
opportunities or otherwise adversely affect hisustas an employee, because of
such individual's race, color, religion, sex, otio@al origin.").

2. Former EBI Deputy Director Paul Moore has Confimed that Dr. Lee was
Targeted by the FBI Due to Racial Profiling

The FBI used the same impermissible racial prafilmits criminal investigation of Dr.
Lee. The Deputy Director of the FBI responsibledtircriminal counterintelligence
prosecutions until 1999 confirmed that the FBlimanal investigation of Dr. Lee was
premised on the same impermissible racial biasgharhat "Chinese-Americans" were
more likely to commit espionage. The Deputy DirecRaul Moore, oversaw portions of
the criminal investigation of Dr. Lee. In a telexisinterview with Jim Lehrer, on
December 14, 1999, regarding the arrest and inétiof Dr. Lee, Deputy Director Moore
admitted that racial profiling was used, but attedgo justify this racial classification as
reasonable:

There is racial profiling based on ethnic backguhutis done by the People's Republic of
China. ... Now the FBI comes along and it appligsddile, so do other agencies who do
counter intelligence investigations -- they applyrafile, and the profile is based on
People's Republic of China, PRC intelligence aiiéisi So, the FBI is committed to
following the PRC's intelligence program wherevéeads. If the PRC is greatly interested
in the activities of Chinese-Americans, the FBjiisatly interested in the activities of the
PRC as [regards] Chinese-Americans.

The News Hour With Jim Lehrebecember 14, 1999, Tuesday, Transcript #6618z
as Exhibit E at 12.

Moore's statements ignored the fact that seniordfiglials, in memoranda the
government is withholding from Dr. Lee, had conéddong before December 1999 that
it did not have credible evidence that the Taiwarasn Dr. Lee had engaged in any
improper activities with the PRC. In his videotapeigrview, Moore then attempted to
explain why the DOJ had indicted Dr. Lee:
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So, now, the U.S. in my opinion, this signals tinat U.S. is fighting back. This is the
situation quite similar to the Al Capone case whbey couldn't [lock] him up for his
racketeering activities, so they cast about angfihend something else that they could get
him for.

Id. at 14.

Moore, however, later conceded that the FBI's targef American citizens who are
"ethnic Chinese" for increased scrutiny for espgmdid not make sense. In response to a
statement by Nancy Choy of the National Asian Paé&Mmerican Bar Association that
targeting people for criminal investigation basediweir race was improper, Moore
backtracked from his earlier statement that theakgargeting of "ethnic Chinese" by the
FBI was reasonable. After Ms. Choy challenged tlodilphg, Moore admitted that:

Ethnic profiling doesn't work for the PRC, it do#smork for the FBI._You cannot predict
someone's intelligence, somebody's espionage lwhaased on his ethnic background
(Emphasis added.)

Id. at 13.

Moore did not even attempt to address the issh@wfsuch racial targeting could even be
considered for a citizen of the United States wias Worn in Taiwan. The Attorney
General of the United States, in testimony befdéemate subcommittee, also stated that it
was illogical to claim that a Taiwanese-born sagtrikke Dr. Lee would be predisposed to
assist the PRC. "Now, if you are using that infaiorato suggest that you are an agent of
a foreign power, to whit, [sic] the PRC, the imnadiquestion is raised, how are you that
if you are clearly working with the Taiwanese Goweent on matters that apparently
involve non-classified information?" Top Secret Hea Before the Senate Committee on
the Judiciary106th Cong. (1999), (visited June 22, 2000)
(http://www.fas.org/irp/congress/1999 hr/renofisanbh (statement of Attorney General
Janet Reno).

3. Acting Counterintelligence Director Washington Aso Confirmed Trulock's
Profiling of Chinese Americans

Eugene Washington, who was DOE's acting Direct@@ainterintelligence in 1996, also
believes that Trulock engaged in improper raciafipng. Washington confirmed in an
interview with the Washington Post in August 199@t "he told Trulock that he was
unfairly singling out Lee and another Chinese Aweariscientist.” Vernon Loeb and
Walter Pincus, Espionage Whistleblower Resignsrdre Trulock Cites Lack of Support
as Debate About His Tactics Graw&¥ashington Post, August 24, 1999, attached as
Exhibit F. Washington apparently sent Trulock a meandum recommending that the
investigation be closed and apparently questiothedOE's focusing on Chinese
Americans. This government has not produced thimonandum to Dr. Lee.

4. The Search Warrant Affidavit the DOJ Submitted © Search Dr. Lee's House
Contains Additional Proof that Dr. Lee was TargetedBecause He is "Ethnic
Chinese."

The once-sealed affidavit in support of a searctramh to search Dr. Lee's home confirms
that the government considered Dr. Lee's race &viance of possible espiondge.
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" This affidavit was written after internal FBI meraada apparently concluded that
Dr. Lee did not pass W-88 information to the PRBe Government has refused to
turn over to the defense the FBI 302's dated Noeei28, 1998, January 22, 1999,
February 26, 1999, and September 3, 1999, memorahnidh, according to
multiple press reports, directly contradicted thves declaration provided to the
United States Magistrate Judge in New Mexico.
To support the now fully discredited allegationattbr. Lee may have committed
espionage, the affidavit asserts that FBI counteltigence experts were relying in part on
the fact that Dr. Lee was "ethnic Chinese." Asdfiglavit states, the "supervisory Special
Agent of the FBI who specializes in counterintadhge investigations regarding the
People's Republic of China" who"has supervised fi@dhheadquarters PRC
counterintelligence investigations for the pasefyears” explained to the investigative
agent "that PRC intelligence operations virtuallyagys target overseas ethnic Chinese."
The affidavit leaves no doubt that improper rapraffiling, which started with Mr. Trulock,
continued to be a substantial basis for the targeif Dr. Lee in 1999.

5. Another LANL Employee Has Also Confirmed that the DOE Engaged in Racial
Profiling.

Dr. Lee has uncovered additional corroboration B@E's counterintelligence staff used
racial profiling. In an e-mail to his fellow emplegs, Michael Soukup wrote that the DOE
pressured him to investigate Asian-Americans bexabitheir ethnicity when he assisted
the DOE in counterintelligence investigations. Seger of Michael Soukup, dated April
12, 2000, and published in the Los Alamos Natiddloratory Online Forum,
http://www.lanl.gov/orgs/pa/News/forum/letter200800html.

Specifically, Soukup states:

While | was assigned to NIS-9 (until mid-1998)upported, on a part-time basis, the
counterintelligence investigation into alleged (&@se espionage at Los Alamos. Based
upon my experience and observations, | conclude#icgal profiling of Asian-Americans
as a result of the investigation indeed took place principally at the DOE. Further, DOE
personnel directed some Los Alamos National Laboyattaff to undertake research that
profiled Asians and Asian-Americans at the Labasatbdo not believe any of us were
happy with this.

Soukup's statement buttresses Vrooman's declamatidprovides an additional basis to
believe that discovery regarding selective prosenutould lead to additional proof of
improper racial profiling.

B. Evidence that Similarly Situated Individuals Have Never Been Prosecuted Under
the Atomic Energv Act or 8 793(c) and (e)

It is clear that race played an impermissible foteselecting Dr. Lee for prosecution under
the Atomic Energy Act and the Espionage Act, 1&LC. § 793. During the past fifty-two
years, no American has ever been prosecuted umglétomic Energy Act. FBI Special
Agent Messemer conceded this fact at the Decentbbail hearing. Sefn.1, supra
Evidence that similarly situated individuals hawe been prosecuted can be found in both
statements of DOJ officials concerning the prastimiethe DOJ in declining to prosecute
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similar or more egregious cases as well as spaniienples of similarly situated
individuals that the DOJ declined to charge.

Not only have there been no other prosecutionsnthdeAtomic Energy Act, the DOJ had
a policy of not bringing cases such as this undé@3as well. As a former DOJ official
told the Washington Post a few months ago, for twgears the Department had followed
a practice of not prosecuting civilians where nmlerce existed that the classified
materials in question had been transferred tord grarty. According to this official, "[n]o
matter how gross the violation, there would be rasecution if the agency took strong
administrative action." See Walter Pincus and Verboeb, U.S. Inconsistent When
Secrets Are Loos&Vashington Post, March 18, 2000, at Al, attachke&xhibit G. Here,
not only had Dr. Lee's files not been classifiethattime he allegedly mishandled them,
but also the indictment does not allege that tles fn question were provided to any third
party and the government conceded at the detehéaring that it has no such evidence.
Dr. Lee was terminated -- obviously "strong adntnaisve action" -- and under DOJ
practice there should have been "no prosecution.”

Further evidence that DOJ has never prosecutethsiyrsituated individuals can be found
in the Department's apparent blanket refusal togheriminal charges where State
Department officials have mishandled classifiedemals. In 1999 alone, the State
Department investigated thirty-eight incidents e$lmandling classified information. See
id. A classified analysis by the State Departmieiise detailed numerous similar
breaches, in a September 1999 report written byusdine Williams-Bridger. According
to press reports, this classified document, whiehgovernment has not provided to the
defense, details hundreds of breaches of appremtatedures for handling classified
information, including the intentional transferrinfsecret information, which did not
result in criminal prosecution. Se2q, S. Rep. No. 106-279, at 10-15 (2000); Vernon
Loeb & Steven Mufson, State Dept. Security Has Beeq Audit Finds: Many Offices
Not Swept For Listening Device®/ashington Post, Jan. 17, 2000, at Al, attacksed a
Exhibit H. It is critical to note that these indivials who were not prosecuted included
State Department employees who intentionminsferred secret or top secret information
to unauthorized persons. By contrast, Dr. Lee didonovide information to any
unauthorized person, and the material at issuenbldeen classified at the time of his
alleged actions.

Employees of the DOE and the national weapons &boes have a long history of
unprosecuted mishandling of classified informatidocording to the 1999 Report by the
President's Foreign Intelligence Advisory Boardtktt Science at Its Best, Security at Its
Worst, attached as Exhibit I, designs of classifiedpons had been left unsecured on
library shelves at Los Alamos, and personnel wkrerld to be sending classified
information to outsiders via an unclassified ersgdtem,"” yet no prosecutions resulted.
This report also outlined dozens of examples dlesyiee mishandling of classified
information by laboratory employees. Sdeat 3-6, 15, 22. During the entire time of
LANL's woeful security record, nota single employaeed charges under the Atomic
Energy Act or § 793. Based on discovery Dr. Leerbasived to date, the DOE
investigated dozens of cases of mishandling osidlad information at LANL, without a
single prosecution. Sd&incus, U.S. Inconsistent When Secrets are LdoseG at 4.
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In addition to the evidence of the government'sfiza of not prosecuting violations of the
Atomic Energy Act and § 793(c) and (e), Dr. Lee tasovered several individuals who
have not been investigated criminally, much lesscted.

John Deutch: During his tenure as director of the CIA, former
Director John Deutch used his unsecured persomaboter at

home to create and access top secret files eveghhte had a
secure computer in his home. SkeRep. No. 106-279, at 9 (2000);
Bob Drogin, CIA Reprimands 6 for Actions in Deutolestigation
L.A. Times, May 26, 2000, at A14, attached as ExHib

Kathleen Strang: According to published reports Arms Control
and Disarmament Agency employee, Kathleen Strangroperly
removed. . . [classified] documents from a storemdt at the State
Department, repeatedly left them overnight in aaropafe
accessible to dozens of people without securigraleces” and then
ignored several warnings to protect these documé&hese
classified documents reportedly included highlysstare details of
how the U.S. intelligence community monitors nuckests and
weapons development. These reports state that tkésxgSgave
other sensitive information to the Japanese. Appilreone could
draw a complete picture of how U.S. intelligencenitars nuclear
tests and weapons development from these docungzeBob
Woodward, ACDA Aide Faulted on Securityashington Post,
Nov. 4, 1986, at Al, attached as Exhibit K.

Anonymous sources of Bill Gertz:A government employee or
government employees unknown to Dr. Lee provided@artz
with classified material from the National Securtgency
published in the May 1999 book Betrayahich includes fifty-nine
pages of secret documents (including those cougyede Atomic
Energy Act) relating to Chinese missile technolddgeBill Gertz,
Betrayal: How the Clinton Administration UnderminAcherican

Security(1999).

Fritz Ermarth: CIA employee Fritz Ermarth reportedly transferred
secret and top secret files between his home canpat his work
computer, resulting in a virus entering the ClAassified network.
See Pincus, U.S. Inconsistent When Secrets Ared ab#\l, Ex.

G.

LANL Scientist: A LANL nuclear scientist allegedly downloaded
the "Green Book" containing secret restricted deg¢marding U.S.
nuclear strategy and the vulnerabilities of U.Slear weapon
systegs onto an unclassified LANL computer witleinet access.
Seei

8 Dr. Stephen Younger, whose testimony that theganddalance of power
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would be adversely affected if Dr. Lee were reldasepartly responsible
for Dr. Lee being held without bond, was involvedevaluating the
seriousness of this security violation and deferthre appropriate
punishment of the LANL scientist referred to above.

«  M.K: A CIA agent identified only as M.K. sold twenty-&\CIA
computers to the public without erasing top-seicrfiermation on
their hard drives. The CIA learned of the breaclemvan individual
who purchased a computer called to say that the dvare of his
computer contained files that he didn't think sddag there. See
Vernon Loeb, CIA Employees Sue Agency for UnfetieiReght to
Legal Help Washington Post, May 14, 1999, at A31, attaclsed a
Exhibit L.

« James R. Conrad:In 1987 the government declined to prosecute
defense contractor James R. Conrad, who Deparioh®dfense
investigators accused of removing classified documfrom the
Pentagon. Conrad earlier had transmitted classifiadmation
including missile launch commands and wartime bamdates
over unsecured computer lines from his comput&ain Diego to
Fairfax County, Virginia. Se8ecrets Breach Reportethe Dallas
Morning News, June 12, 1987, at A8, attached asiiixid.

« Unnamed defense contractorThe DOJ investigated an employee
of a defense contractor in Southern Californiatfansferring
hundreds of secret documents and storing thensigdrage. DOJ
lawyers apparently overruled the investigative agenand
declined to prosecute this employee.

The defense has been unable to locate a singleedptecision dating back to the 1950s
in which a civilian was prosecuted under 8§ 793(d)ed without any allegation that he
provided classified material to an unauthorizedsgper Unlike the defendants in the cases
that have been brougfitthe government has not even alleged that Dr. lazesterred
national-defense information to any unauthorizexpient.
’See e.g.Coplon v. United State491 F. 2d 749, 750-53 (D.C. Cir. 1951)
(defendant was arrested while attempting to delilga slips of F.B.I. reports to a
Russian agent); Scarbeck v. United Sta®d3 F.2d 546, 548 (D.C. Cir. 1962)
(defendant communicated classified informationefaresentatives of the Polish
Government); United States v. Dedeya&4 F.2d 36, 38 (4th Cir. 1978) (defendant
showed a cousin who was working with a Soviet agesiassified study); United
States v. Kampiles609 F.2d 1233, 1235 (7th Cir. 1979) (defendard alearged
with willfully delivering a national-defense docunteéo unauthorized persons);
United States v. Truong Dinh Hu629 F.2d 908, 911 (4th Cir. 1980) (defendant
arranged to have someone deliver classified pdapérgetnamese agents); United
States v. Harpei729 F.2d 1216, 1217 (9th Cir. 1984) (defendarg elaarged with
obtaining and selling national-defense informatiofPolish agents; United States
v. Smith 780 F.2d 1102, 1103 (4th Cir. 1985) (defendalt skassified
information to a Soviet agent); United States vIk#&ia 796 F.2d 43, 45 (4th Cir.
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1986) (defendant was arrested while attemptingetiver classified defense
information to a Soviet agent); United States wtlZ835 F.2d 1059, 1060 (4th Cir.
1987) (defendant delivered Navy program elementrg#sons to an unauthorized
person); United States v. Morisd844 F.2d 1057, 1060 (4th Cir.1988) (defendant
sent secret Naval satellite photographs to a Brpisblisher for publication);
United States v. Whitwortt856 F.2d 1268 (9th Cir. 1988) (defendant wasgsthr
with obtaining and delivering national-defense miation to a foreign
government); United States v. Millé874 F.2d 1255, 1258 (9th Cir. 1989)
(defendant copied and delivered national-defen®enration to the Soviet
government).
Even the defendants in reported military court sageed under the more stringent
provisions of the Uniform Code of Military Justicgere tried when the evidence showed
that they actually transferred materials or allowadinauthorized third-party to physically
obtain classified informatioff.
19See, e.gUnited States v. RolleA2 M.J. 264, 265 (C.M.A. 1995) (defendant left
classified documents in his garage, which alloweaba&ing company employee to
obtain access to the documents); United StateslvgR1 M.J. 76, 77 (C.M.A.
1985) (defendant was charged with willfully delivey or cause to deliver three
documents to unauthorized persons); United Stat€®mzalez16 M.J. 428,
(C.M.A. 1983) (defendant left two classified messam an unauthorized
recipient's desk drawer); United States v. Grun@érC.M.A. 327, 2 M.J. 116,119
(C.M.A. 1977) (defendant attempted to communicaigonal-defense
information); United States v. Anzalgr& M.J. 658, 813 (N-M.C.M.R. 1994)
(defendant disclosed and mailed information abalitary forces to unauthorized
persons); United States v. Scha®4 M.J. 811, 813 (N-M.C.M.R. 1992) (defendant
attempted to deliver microfiches to a foreign poweinited States v. Lonetredl
M.J. 849, 852 (N-M.C.M.R. 1990) (defendant ideetifthe names of United States
intelligence agents to Soviet agents and providedlbor plans and office
assignments of personnel in United States Embaissiescow and Vienna). But
seeUnited States v. Chatti33M.J. 802, 803 (N-M.C.M.R. 1991) (Defendant
pleaded guilty to removing classified documents waillfully retaining it. Chattin
was sentenced to confinement for four years, réalutd pay grade E-1,forfeiture
of all pay and allowances, and a bad conduct digeh& he convening authority
suspended all confinement in excess of three yeataelve months).
Similarly situated individuals who have not tramsfe any national-defense information
have not been prosecuted under the EspionagéAltie government has never alleged
that Dr. Lee transferred the materials to anyooetmat he left them unprotected where
they could be stumbled upon by anyone. In factethédence presented by the government
itself at the bail hearings in this case confirhmst tDr. Lee password-protected any
materials on which he worked.
1 Dr. Lee anticipates that the government will apeto rely on United States v.
Poulsen41 F.3d 1330,1333-35, (9th Cir. 1994) (defenaea charged with
violating 18 U.S.C. § 793(e), in a second supergettidictment, for storing
computer tapes of United States Air Force taskngigis in a rental storage unit).
But Poulsen was not similarly situated to Dr. Leeduse Poulsen allowed a third
party to gain actual access to the tapes. Unaa#abthird-party access constitutes
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transfer of the information. Poulsen stole the cotaptapes from a previous
employer and stored the tapes under a false nachadahiess. Defendant then
defaulted on the rental payments. The tapes wepadered by a third party, the
rental-unit owner, while the rental-unit owner veascting all contents from the
unit due to defendant's seventy-one-day default.

C. Dr. Lee Meets Both Prongs of the Test Stated IArmstrong.

Dr. Lee indisputably meets both prongs of the Arorgjtest, and must be granted
discovery because he has submitted credible eveditrat similarly-situated individuals
have not been prosecuted as well as statementggweernment and law enforcement
officials demonstrating improper motivations to ggoute Dr. Lee. Dr. Lee was selected
from among more than a dozen identically situatelividuals at LANL for criminal
investigation in 1996 because he was "ethnic Ckih@sis improper classification was
employed for the next three years, and was exigli@affirmed in the April 9, 1999, search
warrant application. The evidence of selective gcosion Dr. Lee has already uncovered
far exceeds the Armstrorigreshold.

Armstrongdenied discovery to defendants who were chargdddistributing crack
cocaine in violation of 21 U.S.C. 88 841 and 8#6Atmstrong the defense offered only
one hearsay affidavit that in the year Armstravag prosecuted, the twenty-three other 8§
841 cases handled by the Federal Public DefendeysAngeles involved black
defendants. See id. at 459. The defendamsnmstrong presented no evidence that the
prosecution undertook any targeting based on s&eg]., nor did the defendants make any
showing that non-blacks had not been charged ierg#mars or by one of the ninety-two
other U.S. Attorney's Offices in 1991. In Armstrotige government submitted proof that
3,500 defendants had been charged with violati8g18in the previous three years and
eleven non-blacks had been charged for distribudragk cocaine. ldat 482 n.6.

Dr. Lee's compelling showing here stands in starkrast to the anemic showing in
Armstrong First, this Court has direct evidence in the fafa sworn declaration and a
videotaped statement from government agents whstedsn the criminal investigation of
Dr.Lee, which establish that a racial profiling wesed to target Dr. Lee. Second, in
contrast to Armstrongvhere the government proved that 3,500 men amdescof all
races had been charged under 88 841 and 846 duttmge-year period, Dr. Lee is the only
person who has been charged under the Atomic Ererigy the past fifty-two years.
Third, Dr. Lee has provided this Court with exanspdé similarly situated non-Asians who
have not been prosecuted under either the AtomeedyrAct or 8 793. The defendants in
Armstrongmade no showing whatsoever that similarly situaiatblacks had not been
prosecuted. Equally as compelling, Dr. Lee hasideml/this Court with evidence that the
DOJ had a policy of not prosecuting individualsisanty situated to Dr. Lee. Additionally,
no case has been brought under 8§ 793 involvingepta®n for information that had not
been formally classified at the time of the defaridaconduct.

The evidence Dr. Lee has presented by far exceedtiteshold found sufficient to permit
discovery in other cases decided under_the Armgtstandard. For example, In United
States v. Jone459 F.3d 969 (6th Cir. 1998), the Sixth Circwiedurned a District Court's
decision and granted discovery under circumstadicestly analogous to this case. In
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Jonexolice officers sent taunting letters to two blaleendants, but not to a white
defendant involved in the same conspiracy, and mabshirt with the black defendants’
pictures, but not the white defendants. In Jotlescourt found that the taunting letters and
T-shirt had established a prima facie case of ractdivation on the part of the
investigating officers, and had set forth "somealexce" of discriminatory effect,
warranting discovery. The court found that althotlgh defendant was unable to produce
"prima facie evidence" of discriminatory effectpbse evidence" was enough when
coupled with the evidence of discriminatory motigat Id. at 977. The Jonemalysis

holds even greater force here, where key investigdtave unequivocally stated that the
DOE practiced racial profiling which led to Dr. Leendictment, and the lead
counterintelligence official at DOE made raciallyacged statements regarding the fitness
of American citizens who are "ethnic Chinese" takvon nuclear weapons programs. Dr.
Lee has presented more than "some evidence" afrdisatory effect. Unlike the
defendant in Jonasho could not show that others were not prose¢ided_ee has shown
that_ no one elskas ever been prosecuted under the Atomic Enecgpravisions at issue
in this case, nor has anyone else been prosecntient § 793 for mishandling information
that had not been formally classified and that iatcbeen furnished to any unauthorized
person.

Similarly, in United States v. Tujti 999 WL 791927 (D.Mass. 1999), the trial court
ordered that the defendant be provided discovedgufar less compelling circumstances.
In Tuitt, the defendant's attorney compared four countigtenthe judicial district over a
four-month period and found a statistically sigraft difference between the crack
cocaine prosecutions brought in federal court hecttack cocaine prosecutions brought in
state court. Sel. at *4. Tuittheld that this showing was enough to meet the &ong
standard where "Defendant is simply attemptingaio gliscovery so that he can more
adequately determine whether a selective prosecatzmm might indeed be viable.".Idt
*11. Again Dr. Lee far surpasses the thresholdbyehe Tuittdefendant. Rather than four
months, Dr. Lee's attorneys examined reported casesing fifty years, and rather than
four counties, the search covered fifty stateshaeuit finding a single other reported case
of prosecution under the Atomic Energy Act.

Similarly, in United States v. Glove43 F. Supp. 2d 1217 (D. Kan. 1999), the coumige
discovery on a selective prosecution claim regaydimposition of the death penalty where
the defense provided far less evidence on eitlergof the Armstrongest. In Gloverthe
defendant presented some statistical evidenceteata three-and-one-half-year period,
"the Attorney General authorized a greater numbbétack defendants for death-penalty
prosecution than white defendants."dtl 1234. The court found that this evidence,
coupled with evidence that two other similarly-aited defendants were not prosecuted in
federal court, was enough to permit discovery. i8eRather than the mere statistical
inference found sufficient in GloveDr. Lee has presented credible evidence in tira fo

of specific statements made by investigators i thse that race was a factor in selecting
Dr. Lee for prosecution. Moreover, he has presestate evidence of not two, but several
individuals mishandling classified information watlt facing criminal charges of any kind,
much less a potential life sentence.

CONCLUSION
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Dr. Lee has presented compelling evidence the gavent singled him out for prosecution
because of his race and refused to prosecute dyrslauated individuals. Dr. Lee is
entitled to the information the government is walthng from him -- information that will
prove this is an egregious example of selectiveguution in violation of Dr. Lee's rights
under the United States Constitution.

This Court should grant this motion and order tbesgnment to provide Dr. Lee the
requested discovery materials, as set forth in /A

Respectfully submitted,
O'MELVENY & MYERS LLP

By
Mark Holscher
Richard E. Myers Il

400 South Hope Street

Los Angeles, CA 90071
Telephone: (213) 430-6000
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

[date stamped August 25, 2000]

UNITED STATES OF AMERICA,
Plaintiff,

V. No .CR
99-1417 JP

WEN HO LEE,
Defendant.

ORDER

On August 15, 2000 a hearing was held on Defersldtition for Discovery of Materials
Related to Selective Prosecution,” (Doc. No. 88o@e Stamboulidis, Laura Fashing,
Michael Liebman, and Paula Burnett representedthernment; Mark Holscher and John
Cline represented Defendant, who was present. igaarefully reviewed the briefs, the
evidence, and the applicable law, | find tllatamerareview of certain evidence that
Defendant seeks is appropriate and would be helpfule before | make a final ruling on
the motion.

Defendant seeks six categories of materials, imotud

(2) the reports and memoranda supporting the fgglof the DOE's Task Force on
Racial Profiling's January 2000 report, (2) theddsive Information to Counter
Espionage videotapéshat were created by DOE counterintelligence dmmhsto
DOE employees until last year... (3) DOE or DOJ menda and reports
confirming that the FBI targets Americans of Chmeshnicity for potential
criminal espionage involving the PRC; (4) the D@iid DOE's responses to the
numerous Congressional inquiries related to thiigegion for and details of the
investigation of Dr. Lee; (5) the classified Sepbem1999 State Department report
by Jacqueline Williams-Bridger... and (6) infornaaticoncerning specific cases in
which the government declined to prosecute undeugistances similar to, or
more egregious than, this case.
1 Mr. Holscher represented at the hearing that tisevely one videotape.
(Memo. in Supp. at 4) This list is based on a tdttan Mr. Holscher to the government
dated May 1, 2000. (See iEx. A.) The May 1, 2000 letter lists thirty-tworaewhat more
specific items that Defendant contends would supgolaim of selective prosecution..jld
The government refuses to disclose the requestéstiala on the grounds that (1) the
decision to prosecute is ill-suited to judicialiew, (2) law enforcement would be chilled
by subjecting the prosecutor's decisions to outsigeiry; (3) discovery would reveal the
government's enforcement policy, (4) discovery wlaelveal the government's strategy,
and (5) discovery would divert prosecutorial resesr (Sedesp. at 4, Tr. at 40-43)
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The government's first concern is premature gibhen the only question before the Court
at this point is whether discovery is warrantede §ame is true for the government's
second ground for not disclosing the requestednmétion. There is also no evidence, or
reason to believe, that law enforcement would ywaawy be chilled by am camerareview

of certain of the materials Defendant requestsil&ily, the government's enforcement
policy will not suffer from ann camerareview of certain materials. Also, ancamera
review will not reveal to Defendant any of the gowaent's prosecution strategy. Further,
it is highly unlikely that the materials ordereadguced foiin camerareview will reflect
any prosecutorial strategy.

What remains is the government's concern, idedtifidUnited States v. Armstron§17

U.S. 456, 468 (1996), with expending prosecutedaburces. As the government candidly
admitted, it can with little effort procure certaohthe items described below. (SEe at

42.) Certain other categories of materials willuieg more work to compile. However, any
diversion of prosecutorial resources will be minligigen that (1) much of the information
for which some research will be required is indpparent control of, and can be gathered
by, individuals/agencies other than the U.S. Attgeprosecuting this case, and (2)
monitoring compliance with this order will imposdarden that is so slight as to be quite
easily performed by persons within the vast arfgyrosecutorial resources the
government has already deployed in this case.

IT IS THEREFORE ORDERED THAT the government mustduce, by September 15,
2000, the following materials fan camerareview:

(1) The DOE's Task Force on Racial Profiling Jap2&00 report and any
interview memoranda on which it is based, includilgnemoranda of the site visit
to Los Alamos National Laboratory in June 1999;

(2) the entire, unredacted DOE counterintelligeDeéensive Information to
Counter Espionage videotape;

(3) DOE and DOJ records of statements by Notraotkutliscussing that any
investigation should focus on ethnic Chinese;

(4) the list of suspects created by Notra Trulotdesn as part of the Kindred Spirit
investigation;

(5) the full, classified transcript of any testinyagiven by the Attorney General and
any other DOJ (including FBI) and DOE officials bef any congressional
committee with respect to Defendant and the ingatibns in this case;

(6) FBI 302s dated November 29, 1998; January 229;1February 26, 1999; and
September 3, 1999 which relate the number of iddiais who had access to W-88
information;

(7) the classified September 1999 State DepartReport by Jacqueline
Williams-Bridger; and



(8) the final reports of all administrative inqeisiconducted by DOE of LANL
employees regarding improper handling of restrictath from the beginning of
1987 to the present.

[signed: James A. Parker]
UNITED STATES DISTRICT JUDGE
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DECLARATION OF WALTER GOAD

| am Walter Goad, Fellow Emeritus of the Los AlanNagional Laboratory. At LANL,
Fellow is a status recognizing scientific excelkeoatside the managerial ladder. | hold a
PhD in Physics from Duke University. | have beeraaled a Los Alamos National
Laboratory Distinguished Service Award and am dokebf the American Physical
Society and of the American Association for the Adeement of Science. | reside at 156
Santa Fe County Road 84C, Espanola, NM 87532.

| joined the staff of the Theoretical Division ohat was then the Los Alamos Scientific
Laboratory in late 1950, as the crash program telde thermonuclear weapons was
getting underway. The crash program was orderdérbgident Truman in the wake of the
first Soviet atomic bomb test. | came out from Dukth my professor, Lothar Nordheim,
who had been recruited to visit for a year by Ediveller. For the next fifteen years | was
a member of the team that developed the first thatdlear weapons and several
subsequent generations of thermonuclear weapons.

Development of nuclear weapons is the work of manyds. Science, engineering,
fabrication and testing are all necessary, andl these efforts creating workable concepts
is the key to success. At the core of the workteaan of theoretical physicists who must
find workable concepts for the basic design ofwleapon itself. They have to understand
and analyze all the physical mechanisms and mhbsfeviors involved in the explosion
of the weapon, and with feedback from all the otfreups involved, come up with the
detailed design. | was a member of this core thealdeam at Los Alamos, contributing
to every aspect of its work.

The late J. Carson Mark was Theoretical Divisioader and shepherded the work with
great skill and wisdom. Otherwise, the theoretieam was without formal hierarchy. Dr.
Mark often summarized the current status of ourkwsketching a view of current
priorities, and members of the team took on proklestording to individual abilities and
interests. The core team usually averaged a dazgpig@or so, sometimes augmented by
such eminent visitors as Enrico Fermi and Hans&eatfe developed the basic approaches
which still form the basis of U.S. nuclear desiffores, including early versions of the
computer codes. Gradually, in the 1960s, the wedalme more structured, and a
Theoretical Design Division was formed, predeces$te current X-Division. Now, as
current leaders of the nuclear weapons effort bestfied, X-Division has hundreds of
members in a highly structured organization.

Around 1960 cooperation with the U.K. nuclear weaapeffort, which had been suspended
at the end of WWII, was reinstated, and for sewgzals | served on Joint Working Groups
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whose mission was to see how we could now help eter. The U.K. effort was nearly
as unstructured as our own. | feel that | havectiinends-on experience in two distinct
nuclear weapons programs, experience with a brehadths now rare.

Since about 1970, | have worked primarily on resean computational biology, although
| have continued to follow the weapons program witkrest.

| have studied the indictment of Dr. Wen Ho Led] #re transcript of his detention hearing
before Judge Parker. | have also studied the teagiraf Dr. Stephen Younger before
Magistrate Judge Svet.

Dr. Younger before Magistrate Judge Svet, and BrerPaul Robinson before Judge
Parker, testified in apocalyptic terms of dangath®U.S. strategic position posed by the
computer codes and data copied onto tapes by Dn.Mée_ee. My experience and
expertise tells me that these assertions are eratgges, grossly misleading in their import.
As | explain more fully in the Appendix (which Idarporate in this declaration) the
scientific knowledge and computational expertispineed for nuclear weapons design is
now widely dispersed. Therefore any nation withulassantial scientific establishment is
capable of designing nuclear weapons on its owity @group already deeply engaged in
the design of nuclear weapons could profit fromltbe tapes (if they still exist). At most,
the U.S. codes and data could augment, not reweolag, their efforts. Furthermore,
changes in the world strategic balance requirgusbiscientific expertise and information,
but the commitment of extensive technical and itrialgesources to the practical
development, production, and deployment of weamasweapons carriers.

Dr. Robinson's testimony that loss of the Lee tajoesd catastrophically endanger U.S.
missile defense deserves special notice. In teel@$0s, Dr. Lew Allen and | made the
first assessment of the nuclear aspects of midsflense by nuclear warhead-carrying
anti-missile-missiles. Dr. Allen was then an Air€® Captain; later he became Air Force
Chief of Staff and Director, successively, of thatidnal Security Agency and the Jet
Propulsion Laboratory. The missile defense systemunder consideration would not use
this technology, but the fundamental problem ofsitesdefense was already clear. At very
low cost, attacking missiles can in mid-flight d@pbecoys or enveloping radar shields
which can effectively confuse any defense. Notlinag changed that. For any nation
developing missile carriers for nuclear weapons kihds of incremental advances
available from advanced nuclear weapons design éssentially no impact on this basic
problem of missile defense.

Summing up, Drs. Younger and Robinson assert thiareign hands the Lee tapes could
reorder the world strategic balance, that theisfibs existence poses a danger equivalent
to "betting the country” or leaving the "crown jdg/eopen to theft. From the perspective
of my experience and expertise, these assertignesent unbridled exaggeration. The
result is not a measured judgment of risk, butt@ment of apprehension, even paranoia,
that can override fairness and justice.

Unhappily, our history has seen other exampleshithvexaggerations of danger have
overridden the traditional American values of faga and justice--most memorably to
people of my generation, in the era of SenatorplodécCarthy. These currents of fear are
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always deeply troubling and damaging, and in thseare doing specific and incalculable
damage to the very military-scientific establishitnidat is ostensibly being protected.

| declare under penalty of perjury that the foregas true and correct.
Executed on May 17, 2000.

[signed]
Walter Goad

APPENDIX

New scientific discoveries in the 1920s and 193@demuclear weapons possible and by
the onset of WWII this was widely understood arothelworld. The question was, could
a workable weapon be built. Those who thought deaipbut the problem knew, roughly,
how to go about finding out. The U.S. succeedelringing enough scientific talent and
industrial capability to the task, redirecting nestes from other areas of military
technology. The Germans seem to have failed bechagehought a workable weapon
could not be developed, and certainly not by theeAoans. The biggest secret, that it was
possible, was broken to the world by the detonatatrHiroshima and Nagasaki. In the
years since, the technology of nuclear weapon®éas widely publicized in magazine
articles and books, and now on the Internet.

Now, 55 years after Hiroshima, the fundamental daththe computational methods
needed by nuclear weapons designers have beerbtougyhigh state of development by
the worldwide scientific community pursuing not yweas design but fundamental
scientific questions. There has been much workerstructure and behavior of stars and
astronomical objects of all kinds. Scientists hpuesued the behavior of extreme states of
matter in these and all kinds of other cosmic angestrial contexts, including nuclear and
thermonuclear reactors. There has been much wardnmputational physics of the
atmosphere and the coupled ocean dynamics. Theeseat systems at least as complex,
in many ways more complex, than nuclear weapons bESic problems and techniques of
computation and physical analysis extend seamlesglyall these fields.

And in all these endeavors, there have remaindd baientific problems of computability
which cannot be solved by more computing poweraldihese are typified by the problem
of long range predictions of weather and climatel extend to predictions of nuclear
weapons behavior. This accounts for the fact tftdr the enormous investment of effort
over many years, weapons codes can still not tdreh for significantly new designs.
This is testified to, for example, by Dr. Paul Rwon before the Senate Armed Services
Committee on the Comprehensive Test Ban Treatypp®sed the treaty on the ground
that, to develop significantly new nuclear weapahs,U.S. required the ability to conduct
tests.

In some corners of the world of relevant data,dtse results from classified work in the

U.S. that are of value in improving the accuracgahe of the computational modules of
the U.S. weapons codes. These incremental impravsraee of value, of course, but make
marginal contributions to the overall reliabilitythe codes.
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To pursue nuclear weapons development requires domemt by a substantial group of
able scientists. The techniques and data needed hesd in the scientific literature, but
the group must come, by practice, to thoroughlyeusicaind them. (As Dr. Younger
testified before Magistrate Judge Svet, "it is gadego run [the U.S. codes] and get the
wrong answer"). To actually achieve results, thegtegroup must be part of a much larger
engineering and industrial-military complex. Dr.0fmer suggests that such a group could
train itself by studying the hundreds of thousamidees of computer code included in the
Lee tapes. | think this a particularly inefficiemay of going about it, given all the
fundamental information in the scientific literagyalthough to the extent that the
databases accompanying the codes save effort needetshal relevant data, they could
make a contribution to the design group's efforts.

No computer code is in itself a recipe to be rebadScientific judgment must deal with
uncertainties in the relation of computation tditgan ways consonant with the particular
priorities and resources at hand--reconciling balitg and safety, cost and availability of
materials and manufacturing capabilities, suitiragiveads to carrier design, and so on.
Only a highly capable group would have any chariaesimg U.S. source-language design
codes to find out how U.S. scientists deal witlséhencertainties by appealing to test data.
Although any group with limited manpower would firtch severe drain of effort to trace
through and understand hundreds of thousandsed bhsource code, it is possible that it
could realize some advancement of its effort daine to understand aspects of U.S.
experience.

The extent to which test data is included in the tapes has not been established in the
testimony produced by the government. Neverthelessynsidering how such data might
be used, we have first to remember that the U.Sgds its weapons in the context of a
lavish nuclear-military industrial complex, almastlimited in its capability; no particular
U.S. design is likely to closely match another gfsyriorities. Second, as indicated above,
the use of design codes to extrapolate signifigdoel/ond tested designs is highly
problematical. Thus, any group that relied on ntderstanding of U.S. experience from the
Lee tapes alone would significantly expand the ieheuncertainties of its work. The Lee
tapes might augment an experienced foreign desmmpts work, but not qualitatively
change it.

We can note the conditions under which two rel&ip@or nations, India and Pakistan,
recently acquired nuclear weapons. Both possesdamiltal scientific establishments and
were willing to commit the required resources. Asgerous as these developments are to
the stability of the region, no one has argued ey affect the world strategic balance.

Earlier, China tested a number of nuclear weapbhss a large pool of well-trained
scientists, many educated in the West, and itlzdso at least potentially, extensive
resources for building weapons and carriers andtaiaing them. Its ability to shift the
world strategic balance depends on its committiegréquired resources to building and
maintaining weapons and carriers. Just as the WiSdoubtedly has the ability to design
weapons tailored to particular military uses, bithwts own design priorities. For all the
reasons discussed above, there is no reason tosufimat knowledge of U.S. computer
codes and design practices could more than modeasgiyjent Chinese capabilities.
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In summary, the situation created by proliferatmglear weapons is indeed dangerous,
but there is no reason to suppose that deciphandgunning the complicated computer
codes with accompanying data on the Lee tapes coakd more than a marginal
difference. As noted above, for all its scientdied computational might, the U.S. is still
only able to make incremental advances on the lbdsismputer codes.

Nevertheless, the U.S. classified literature, tak®a whole, contains a great deal of
information acquired at great cost, and its pradeds properly a national priority. These
secrets are much more akin to ordinary industrigppetary secrets whose loss could offer
finite but valuable aid to a competitor than tovengewels whose loss would be
catastrophic.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA,
Plaintiff,

V. Cr iminal No.
99-1417 JC/DS

WEN HO LEE,
Defendant.

DECLARATION OF DR. HAROLD M. AGNEW
[, Dr. Harold M. Agnew, do hereby declare and state

1. I was the Director of Los Alamos National Laldorg from 1970 until 1979. | have been
directly involved in research and testing of nuckeaapons for the last fifty years. | have
had the privilege of advising Presidents Lyndord&inson, Richard Nixon, Jerry Ford,
Jimmy Carter, George Bush, and their senior saaif, the United States Congress
regarding matters relating to nuclear weapons.

2. | have a doctorate in nuclear physics from thevetsity of Chicago and have devoted
my life to understanding nuclear weapons and toitaong the development of nuclear
weapons and nuclear energy throughout the worldmdsgt recent work has included the
following:

3. I am familiar with all aspects of U.S. nucleaapons design and manufacture. When |
was director of Los Alamos, |, along with many atkeientists, oversaw the basis for the
design of the W-88, which is a modern U.S. nucleathead.

4. | disagree with the statement that if the Pégitepublic of China ("PRC™) or some
other nuclear power obtained the codes at issue héwould change the global strategic
balance" and would jeopardize the security of Agericitizens.

5. If the People's Republic of China had alreadgioled these codes, or were to obtain
these codes, it would have little or no effect vgbawer on today's nuclear balance. In
reaching my firm conclusion, | am not expressing @pinion on the guilt or innocence of
Dr. Lee, nor would | condone the passing of nuateales or any classified information by
a United States individual to a foreign power, e imishandling of such codes.

6. A brief summary of the reasons why the codeslavbe of little or no value to the
People's Republic of China are set out in a Iétteote to theWall Street Journalvhich
was published on May 17, 1999. | did not write ibiser at the request of any third party,
and | did not even know whether Dr. Lee was gombe charged at the time that | wrote
this May 17, 1999 letter.

7. To fully understand why the codes for the Unifdtes nuclear stockpile would be of
very limited use to the People's Republic of Clinany other foreign country with a

-90 —



nuclear arsenal, one must understand that the PR @a former Soviet Union have
developed their own codes for the design of nucespons. These nuclear weapons were
tested by the PRC and the former Soviet Union fi®#9 until 1996, using various
techniques. The Soviet union and the PRC developédds tailored specifically for the
materials, weapons designs, delivery vehicles aaaufiacturing capabilities that these
nuclear powers possess. Thus, today the PRC pesseasiclear capability based on tested
nuclear weapons and its own existing codes. Asiticaled in my letter to thevall St.
Journal in my opinion, "no nation would ever stockpileyatevice based on another
nation's computer codes." Nor would they placewsegpon in their stockpile without a
nuclear test.

8. In addition, it is unlikely that the codes inegtion would be used by any nuclear power.
It appears that most, if not all, of the codes @néy being refined and developed at Los
Alamos Laboratory were modified after all of theremt U.S. nuclear systems had entered
our nation's stockpile. It is highly likely that stoif not all, of the revised and updated
codes in question were never used in their pregate to design an existing nuclear
weapon that has been tested and stockpiled. Tiei®RC or other foreign power should
not assume that these codes were the exact coglg@$ansexisting nuclear weapons that
have been tested.

9. Further, the present value to a foreign powemnyfcode for U.S. nuclear weapons
design was long ago diminished by the wide distrisuof the underlying science and
engineering of the United States' and other natrmndear design codes. This information
has been widely available in the open literature.

| declare that the foregoing is my opinion and eorto the best of my knowledge and that
this declaration was executed on May 27, 2000pkrfa Beach, CA.

[signed]
Harold M. Agnew



i
http://www.fas.org/irp/ops/ci/vrooman. htmlli

DECLARATION OF ROBERT VROOMAN
I, Robert Vrooman, do hereby declare and state:

1. | have reviewed the government's response to Méebee's Motion for Discovery of
Materials Related to Selective Prosecution, ineclgdhe attached Declaration of Special
Agent Robert Messemer. As set out below, Agent Blegs's declaration contains
numerous false statements. Based on my experignttedgent Messemer and the
information | have received from other FBI agehtselieve that he regularly distorts
information.

2. 1 did not tell Agent Messemer that Lee probadgisted the Chinese by helping fix
Chinese hydrocodes during his travel in 1986 arg@B81Blis allegation that | did so is false.
Our April 28, 1999 meeting focused on [approx. bne deleted] and Agent Messemer's
theory that there was something inappropriate gomfwvords deleted]. | attended that
interview solely as a favor to John Browne, thector of Los Alamos National Laboratory.
When it was over, | told Browne that | considerke interview strange, because it had
nothing to do with the Lee case. | later learnednfiofficials at the CIA that Agent
Messemer was falsely informing CIA officials thdtdd been critical [word(s) deleted]. At
the time, Agent Messemer was attempting to shaftrta to the CIA for possible fallout
[words deleted]. | sought to obtain a copy of Ageleissemer's memoranda of my
interview and to have it corrected. See Attachnoeet The FBI refused to provide me a
copy of this memorandum, which | expect contaitsefanformation.

3. Agent Messemer's statement that the individselkscted for investigation were chosen
because they fit a "matrix" based on access to WH88mation and travel to the PRC is
false. Dozens of individuals who share those chearistics were not chosen for
investigation. As | explained in my prior declacetj it is my firm belief that the actual
reason Dr. Lee was selected for investigation vegsiise he made a call to another person
who was under investigation in spite of the faett the assisted the FBI in this case. It is
my opinion that the failure to look at the restlué population is because Lee is ethnic
Chinese.

4. Mr. Moore's contention that the Chinese targfaieally Chinese individuals to the
exclusion of others, therefore making it ratiomaldcus investigations on such individuals
was not borne out by our experience at Los Alawbgch was the critical context for this
investigation. It was our experience that Chineselligence officials contacted everyone
from the laboratories with a nuclear weapons bamkgd who visited China for
information, regardless of their ethnicity. | amawrare of any empirical data that would
support any inference that an American citizen borfaiwan would be more likely than
any other American citizen [deletion].

5. Of the twelve people ultimately chosen for therslist on which the investigation
focused, some had no access at all to W-88 infeomaand one did not have a security
clearance, but this individual is ethnically Chieelsdo not believe this was a coincidence.
Further, this ethnically Chinese individual did fait within the "matrix" which Agent
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Messemer claims was used by the DOE and FBI. Iitiaddalthough there were other
names on the Al list, Mr. Trulock made clear that Bee was his primary suspect.

6. Agent Messemer deliberately mischaracterizesdbgre of my comments to him
regarding my concerns about Dr. Lee's travel tdPR€. | did consider it unusual that Dr.
Lee had not reported any contact by Chinese agéma | debriefed him following his
return from the PRC. | did not believe then and hat believe now that Dr. Lee engaged
in espionage, and | made no such intimation to Ajggssemer. Dr. Lee and his wife
Sylvia were both cooperating with FBI investigaspand | considered them loyal
Americans. Nonetheless, | considered Dr. Lee naind therefore a potential security risk.
It was to keep Dr. Lee out of harm's way, not beedihad any fear that he might
knowingly engage in improper conduct, that | recanded against further unescorted
trips out of the country for Dr. Lee.

7. My concerns about the real motivation behinditivestigation were exacerbated when
| received a classified intelligence briefing fr@n Thomas Cook, an intelligence analyst
at LANL, in September 1999. This briefing put tetrany concerns that | may have had that
Dr. Lee helped the Chinese in any substantial nranne

8. In my capacity as a counterintelligence invegbgat LANL, | was briefed on the
existence of an investigation code-named "Buffdéughter" some time in the late 1980s
involving a non-Chinese individual working at a D@IBoratory who transferred classified
information to a foreign country. That individuaag/granted full immunity in return for
agreeing to a full debriefing on the informatioatthe passed. [Approx. six lines deleted].

9. The statements contained in my Declaration dauee 22, 2000 are true and correct and
| so attest.

| declare under penalty of perjury of the lawshd United States that the foregoing is true
and correct. Executed on August 10, 2000, at GalGateway, Montana.

[signed]
Robert Vrooman

[Attachment one]

September 17, 1999

Robert S. Vrooman

P.O. Box 348

Gallatin Gateway, MT 59730

David V. Kitchen
Special Agent in Charge
FBI 415 Silver SW
Albuquerque, NM 87102

Dear Mr. Kitchen:



| would like to have a copy of the 302 preparedslByRobert Messemer as a result of his
interview with me on April 28, 1999. Several menthefthe CIA's IG office have read me
portions [of] Messemer's report, and it is cleami® that SA Messemer attributed his
opinions to me. During the interview, | told SA Mesner that | did not know [deletion]
well enough to have an opinion [deletion]. He tpbeovided me with the details and asked
me to speculate on the implications. | find thiemiew technique objectionable.

On the other hand, SA Messemer did provide me avith of details regarding Dr. Lee that

| did not know. This helped to solidify my opinions the case and to have the confidence
to go public. | learned during the meeting with Bl@ssemer that Dr. Lee [Approx. one
line deleted]. SA Messemer was particularly helpdulis when he provided us a copy of
Mr. Bruno's April 15, 1997 memorandum to Notra Bk thus allowing us to defend our
decision to keep Dr. Lee in his job. For this | grateful to SA Messemer, but | still object
to his using me to promote his opinions.

| am planning to write a book on my experienceswaadld like to have the 302 as soon as
possible.

Sincerely yours,

[signed]
Robert S. Vrooman



.
http://www.fas.orq/irp/ops/ci/washinqton.htmli

DECLARATION OF CHARLES E. WASHINGTON
I, Charles E. Washington, do hereby declare artd:sta

1. 1 am the former Acting Director of Counterinigénce at the U.S. Department of Energy.
| have worked at the Department of Energy sincel18@&fore becoming the Acting
Director of Counterintelligence, | also held thespions of counterintelligence analyst,
program manager and division director. | receifezlhighest annual evaluation of
"outstanding performance" as acting director ameefery year preceding that since 1992.
While | was acting director, | worked directly wiltir. Notra Trulock.

2. Before joining the Department of Energy, my wexperience included the following:
| am an honorably discharged and decorated, Viet Bia veteran, and | was a federal
criminal investigator for the Air Force Office op&cial Investigations (OSI) from 1978-
1991. While employed at the OSI, | investigatecaety of criminal activity, and
specialized in counterintelligence. From 1984-19%0prked counterintelligence
exclusively, serving as an analyst, branch chisd, division chief for the OSI regional
headquarters in Ankara, Turkey. As the OSI Regi@minterintelligence Division
Director, | was employed at the regional headqusiteAnkara, Turkey, and | had
counterintelligence responsibility for more than&ony and Air Force installations in
Turkey alone, and for 22 on-call countries in thieldlle East and Africa.

3. I have read the Washington Post article of Augds1999, which was submitted by Dr.
Wen Ho Lee's counsel in this case. The stateméntsuded to me are accurate, except that
my problems with Mr. Trulock were exacerbated by Administrative Inquiry, and not
due exclusively to it.

4. | have read Mr. Bob Vrooman's declaration, ideig the portions of his declaration
regarding statements and actions of Mr. Notra Tkilés Acting Director of
Counterintelligence, | worked directly with Mr. Togk. While | was Acting Director, |
read the Administrative Inquiry that was preparedaerning Dr. Lee. | also participated in
discussions regarding the defects and inadequaicibe Administrative Inquiry. Based on
my experience and my personal knowledge, | belieaeMr. Trulock improperly targeted
Dr. Lee due to Dr. Lee's race and national origin.

5. My reaction upon reading the Administrative lmguvas that the inquiry was wholly
lacking in any support to identify Dr. Lee as apet. Upon reading the Al, | also
concluded that the investigation was a fishing elXpn. As stated in the Washington Post
article, I wrote to Mr. Trulock, and | also talkedth him. | recommended among other
things, that the Al be closed due to a completk tdevidence.

6. Based upon my personal experience with Mr. Tyld strongly believe that he acts
vindictively and opportunistically; that he imprafyeuses security issues to punish and
discredit others, and that he has racist views tdsveninority groups. | am a black man of
African-American origin, and | personally experieddis misconduct, and | know of other
minorities who were victimized by Mr. Trulock. Ane point | was forced to call outside
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police officers due to Mr. Trulock's abusive belmsivand | brought a lawsuit against the
Department of Energy based on that incident, asasedther improper conduct by Mr.
Trulock. That case was settled favorably to mehleyDepartment of Energy this year with
a pay raise, a cash award, restoration of leawkptrer incentives.

7. 1 have been informed of the section of FBI Sple&gent Messemer's declaration which
states that a "completely new" investigation watsated against Dr. Lee in March, 1999,
after certain files were found on the open compaiet certain documents in his office
were found to not have appropriate markings. While not know the specifics of these
alleged infractions, based upon my experienceeaDépartment of Energy, | know that
there were instances where DOE employees comprdroiassified or other sensitive
information, where computers were improperly used| where files were inappropriately
marked, but criminal investigations were not opened

8. Based upon my experience in counterintelligemmemy personal experience with the
Al and Notra Trulock, | have concluded that if Dee had not been initially targeted based
on his race (Taiwanese-Chinese), with the resultilnig press disclosures that he had
purportedly [words deleted] and the politicizingtbé situation, he may very well have
been treated administratively like others who Héshadly mishandled classified
information.

9. In the counterintelligence training | have rgeéi and in my counterintelligence
experience, | am unaware of any empirical datawloatld support a claim that Chinese-
Americans are more likely to commit espionage thidw@er Americans. Further, | know of
no analysis whatsoever that has been done as thevh&merican citizens born in Taiwan
would be more likely to commit espionage for thegte's Republic of China.

10. I am aware of Department of Energy employeaswire not imprisoned or prosecuted
for committing offenses that are much more sertbas the "security infractions" alleged
to have been committed by Dr. Lee. | am persorallgire of a DOE employee who
committed a most egregious case of espionage dsabar nation billions of dollars and
drastically impacted our national defense. That Bdiployee was not prosecuted.

11. I was informed of the government's claim thr@abther individuals have committed
similar offenses to Dr. Lee and avoided prosecutddthough | do not currently have
access to Department of Energy and FBI files raggrehvestigations of other DOE
employees, | am certain that DOE files containnmfation that would prove that this claim
is false. There is a big difference between a syaafraction and espionage; security
infractions are less serious. Security infractisitiin DOE are not unusual, and as long as
one is in good favor, security infractions gengrdl not result in harsh discipline, much
less criminal prosecution and pre-trial confinem#fdny security infractions involving
classified information simply result in a form bgicompleted that indicates the violator
was verbally counseled, even though these cougsdiiaquently did not occur. | do not
believe that prior to the Al involving Dr. Lee, th@ther DOE employees who were in good
favor underwent this type of extreme scrutiny anchimal prosecution, when they
committed security infractions.



| declare under penalty of perjury of the lawsha United States that the foregoing is true
and correct. Executed on August 11, 2000 in GrdeMseyland.

[signed]
Charles Washington
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The Spy of the Century?

Accused of mishandling classified
material, Taiwan-born Wen-ho Lee is in
jail, shackled and isolated. His family
fights on; the scientific community asks

guestions

By RON GLUCKMAN
In a tiny county jail cell in Santa Fe, shackled and Ron Gluckman for Asiaweek

isolated, sits the Spy of the Century: Wen-ho Lee, The rock plateau houses the top-secret Los Alamos
super-spook who stole the crown jewels of the National Laboratory

Pentagon's nuclear arsenal and endangered world

peace by passing them to China. Or, at least, so he is portrayed by the U.S. government and much
of the American media. In fact Lee, an American citizen and veteran mechanical engineer, has not
been charged with espionage at all, but rather of mishandling classified material. For months
investigators have been trying to make Taiwan-born Lee confess to spying for Beijing -- in the
process denying him access to newspapers, radio and phone calls to anyone other than his lawyers
and immediate family.

To many, the heavy-handed tactics recall the communist witch-hunts of the 1950s, only today's red
menace is China, not the Soviet Union. This, perhaps, should come as no surprise. The allegations
against Lee emerged in the wake of the 1999 Cox Report, a controversial document that purports
to show evidence of Chinese espionage going back decades. Moreover, it is election time in the
U.S., and vilifying Beijing is all part of the campaign fireworks.

Whether or not Lee is a spy, the handling of the case already has had far-reaching consequences
-- worsening fractious U.S.-China relations, angering Asian-Americans within and without the
research establishment and rocking the U.S. justice system. At issue is what some see as a tainted
investigation that targeted Lee from the outset because of his ethnicity, and seems to have focused
only on evidence that would secure a conviction.

Before his sudden notoriety, Lee had led a quiet existence as a scientist in Los Alamos, New Mexico,
a mountain town born of brilliance. The desolate stretch of red-rock plateau was secretly settled in

1943 after the Allies learned that Nazi Germany was working on a new weapon of mass destruction.
America's best brains rushed to produce their own version -- and did so, exploding the first atomic

bomb on Aug. 6, 1945.

Today, the men and women who work at Los Alamos National Laboratory (LANL) help map the
planet, harness lasers for medical use and plan a host of other innovations. Only part of LANL's
present work relates directly to weapons research. And, despite machine guns and barbed wire
around a building with enough plutonium to end life on Earth hundreds of times over, almost all
weapons work is now done by computer.

The big challenge at Los Alamos is certifying the readiness of America's nuclear arsenal.
Researchers are assisted by Blue Mountain, the world's most powerful computer. Even so,
equations are so complex they can run for a full year. And it falls to human minds to devise
increasingly innovative simulation tests.

That's where Wen-ho Lee comes into the picture. A specialist in the field of fluid dynamics, he
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devised elaborate computer codes to predict how materials would change in the face of an
enormous force. Like an atomic bomb.

A Classic Over-Achiever

Lee's is the classic story of the over-achieving immigrant. Born in 1939, he was one of 10 children
of poor farmers from Nantou, a rural area of Taiwan, near Taichung. Lee's parents died soon after
World War Il, and he was raised by relatives. Early on, Lee proved himself a gifted scholar. After
earning a B.Sc. in mechanical engineering from Tainan's National Cheng Kung University in 1963,
he competed hard for a student visa to the U.S. Two years later, the shy, diminutive 26-year-old
arrived in College Station, Texas, to attend Texas A&M, where he took a masters in 1966 and a
doctorate in mechanical engineering in 1969.

By all accounts, Lee worked just as hard to fit in. He bought a blue Mustang, the cool car of the time,
and practiced American sports lingo, especially references to football. A trip to California's Rose
Bowl with a group of Taiwan immigrants resulted in a romantic touchdown: Identifying the prettiest
girl in the group, Lee made sure he drove her home last. Five weeks later, Wen-ho and Sylvia were
engaged. After marrying, they moved often, following Lee's work. A son, Chung, was born in New
Jersey in 1972, and a daughter, Alberta, in San Diego in 1973. Lee became a U.S. citizen in 1974,

This was a nuclear family in every way. After a 1978 research posting at Los Alamos, Lee was hired
at LANL full time in 1980. His wife worked there for years as a programmer and even the kids spent
summers at the facility -- Alberta mapping data from a nuclear test site, Chung running computer
codes. In quiet, crime- and pollution-free Los Alamos, the Lees established a tidy household with
few concessions to their origins. Chinese was spoken at home, but the kids joined the scouts,
played soccer and studied music. Alberta describes a sheltered, disciplined, but extremely happy
upbringing. She and her brother grew tall. "I attribute it to father's cooking," jokes Alberta. Dr. Lee
loved to whip up Chinese dishes, using home-grown bok choy, asparagus and snow peas.

Lee's colleagues and neighbors describe the accused as a loner who seldom socialized outside his
family. Even Don Marshall, who lives next door and worked with Lee at the lab's top-secret X
Division, admits he didn't know his colleague well. But one thing people knew for sure: Lee was
fanatical about fishing. Everyone on tree-shaded Barcelona Lane in White Rock, a picturesque
suburb of Los Alamos, recalls the same familiar sight -- Lee returning home with his catch.

Perhaps it is fitting, then, that the world's first view of Lee was that of a slight, old man in a rumpled
fishing hat. That photograph ran in papers and on television screens around the world in March of
1999. Wen-ho Lee's ordeal had begun.

Paranoia And Politics

It all started with a shadowy tip. U.S. authorities claim that in 1995 a Chinese agent passed on
documents detailing Beijing's weapons program. Some designs so closely mirrored America's own
bombs, particularly the W-88 mini-warhead, that a determination was made that the technology
must have been passed to the Chinese. From there, everything moved backward. Rather than cast
a wide net to ferret out clues, investigators chose to match culprits to the likely time-frame. The data
were believed to have been leaked in the mid-1980s. Suspicion quickly settled on Lee, who made
two trips to Beijing in 1986 and 1988. Lee has acknowledged meeting counterparts in Chinese
weapons research on the trips. That is no secret. He did so with the approval of his employer. LANL
paid for both trips.

The Lee investigation lumbered along for more than three years without producing any hard
evidence of espionage. A turning point came in late 1998. Word began circulating in the media that
Chinese agents had infiltrated the American security apparatus. About that time, Lee was hauled in
for questioning. The family home was searched in April 1999, whereupon intelligence agents
announced an astonishing find: Lee had allegedly copied 400,000 to 800,000 pages of classified
documents -- "the blueprints for the entire American nuclear arsenal." Agents claimed he had spent
hours copying information from classified to unclassified computer systems, then downloaded the
data to portable tapes, some of which remain unaccounted for.
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The Lees quickly learned what it meant to become the property of the police and press. The family
home was staked out. The car was bugged. Lee could barely go to the toilet unobserved. Agents
tailed him on fishing trips. "The FBI was everywhere and the reporters camped out on the street,"
says Eve Spencer, who lived two doors down from the Lees. "It was a total circus."

As the surveillance became increasingly intrusive, Lee began avoiding old friends, say colleagues,
fearing that he would implicate them by association. When friends dropped by the Lee home, the
scientist wouldn't even open the door. At least once, he used a co-worker's home phone so he could
call relatives without federal agents listening in. The circus ended when Lee was finally arrested on
Dec. 10, 1999, and put in solitary confinement.

Well before that, Lee's daughter Alberta had begged her father to get a lawyer. "He kept saying: 'l
didn't do anything. Why would | need an attorney?' Dad is such a simple person. Right until the end,
he actually thought he was helping the investigation." Perhaps that's because he and his wife had
done just that in the past.

In the early 1980s, Lee was an FBI informant during an investigation of a Taiwan-born scientist at
Lawrence Livermore National Laboratory near San Francisco. For her part, Sylvia helped the FBI
keep tabs on visiting mainland scientists, allowing authorities to monitor her conversations with
them. She also provided the FBI with translated copies of her correspondence with mainland
scientists.

In 1982, Lee himself came under counter-intelligence scrutiny, and once again soon after. Both
times he was cleared. But matters were different this time. A variety of political and defense
considerations meshed with the same need: produce an arrest. Lee fit the profile. After all, he was
ethnic Chinese.

Coming at a low pointin U.S.-China relations, the Lee case became fodder for hardline Republicans,
who accused the White House of being soft on Beijing. The Clinton administration countered that if
a spy had slipped into the nuclear treasury, it happened in the 1980s, when George Bush and
Ronald Reagan were in the White House. The longer the W-88 investigation ran without producing
a smoking gun, the more embarrassing it got. Damage control became the overriding concern as
numerous agencies launched their own investigations and the FBI was ordered to start over from
scratch. Again, they settled on Lee as the prime suspect -- even though they could charge him only
with mishandling classified documents.

Upon what evidence it is impossible to ascertain. Beyond testimony presented in bail hearings,
authorities refuse to discuss the case. National security, they say, using the same rationale to deny
Lee visitors, save for meetings with lawyers, and only an hour a week with immediate family. Until
recently, Lee wasn't even allowed the hourly outdoor breaks enjoyed by most county inmates. This
is due to Special Administrative Measures, rarely applied restrictions in security cases that override
the human rights granted even to convicted rapists and murderers. "He's being treated like an
animal or worse," says a friend and former colleague. "It makes me ashamed to be an American."

The case has shaken not only the U.S. research community, but the justice system as well.
Everything about the situation is unusual, from the special security chambers that will have to be
built so Lee and his lawyers can go over classified material in advance of a November trial to the
strange charges against Lee. He is accused of 59 counts of mishandling classified material, but the
original indictment was under statutes of the Atomic Energy and Federal Espionage acts, which
have never been used to prosecute anyone.

To date, no evidence has been shown that any of the data Lee allegedly copied was conveyed to a
foreign power -- a key facet of a successful espionage prosecution, according to legal experts. Nor
is there any proof that the data on the W-88, the basis for the original investigation, was ever passed
to China. In fact, the government's own reviews of the case conclude that it wasn't.
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Perhaps most damaging to government credibility is the condemnation by former intelligence agent
Robert Vrooman, who worked on the case from 1995 to 1998. "There is not one shred of evidence
that the information that the intelligence community identified as having been stolen by the Chinese
came from Wen-ho Lee, Los Alamos National Laboratory, the Department of Energy complex or
from a DOE office," says Vrooman, now a security consultant in Los Alamos. Vrooman told The
Washington Post: "This case was screwed up because there was nothing there. It was built on thin
air."

Evidence of lax security is indisputable, however. Case reviews found that workers in Lee's X
Division often stacked piles of classified papers, containing the same codes he is charged with
downloading, in hallways when their offices became too cluttered. "This entire case arose from a
sense that some power was stealing secrets, but there is no evidence at all that that happened,”
says Lee's attorney, Brian Sun. "After over 1,000 interviews and one of the most extensive
investigations in U.S. history, they have still come up with zero."

In The Name Of The Father

"l used to trust the government, but not anymore!" says the woman at the microphone. "Know your
rights. Don't trust the government!" Few workers heading home from San Francisco's financial
district pay heed to the small gathering in Portsmouth Square. Pigeons roost on park benches, as
the suits slip past panhandling Vietnam vets and a card table manned by socialists with this banner:
Down With Anti-Asian "Spy" Witch-hunt! Afterwards the speaker, Alberta Lee, meets supporters for
snacks and tea at the nearby Chinese Community Center. It is another fundraiser in late January.
"This has totally turned me around,” she says. "A lot of people take for granted that the government
knows what it is doing. I'm scared because I've found that's not true. And it terrifies me."

Alberta is the main mouthpiece for her father's defense. Locked up and denied access to the
outside world, Lee can't defend himself. Even when Alberta visits, the two are separated by a glass
wall, and a federal agent sits close by. Until recently, family members were not allowed to converse
in Mandarin. Now, a Chinese-speaking federal agent sits in to ensure that the security of the world's
sole superpower is not compromised by the short, stilted family reunions.

Alberta has largely put her life as a software worker in North Carolina on hold. She shuttles around
the U.S., making speeches, mustering support. This seems to be a family decision, as Chung is
immersed in the final phase of medical studies in Cleveland. Sylvia still goes about her daily life in
the Los Alamos home, but she has maintained a strict silence. "We decided to try and maintain as
normal a life as possible," says Alberta. "As normal as possible when something like this happens,"
she adds, her voice breaking. "It's been a nightmare."

Nonetheless, Alberta's efforts are paying off; throughout America she encounters ethnic Asians who
are incensed by what many deem racially motivated allegations against a U.S. citizen. They are
pouring money into the defense fund, mobilizing politically, and urging ethnic Chinese graduates to
boycott U.S. labs. Cecilia Chang, a Hong Kong-born resident of suburban San Francisco, runs the
Wen-ho Lee Defense Fund from her family home. "After three years and spending so much money
[on the investigation],” she asks, "where are the results? All we see is that Lee is being made to
suffer. It's a complete injustice."

At U.S. national labs, the climate is one of fear and paranoia -- with ethnic Chinese researchers
looking over their shoulders. "They want us to be Americans and work in their defense labs," says
a Taiwan-born scientist. "But they never treat us as Americans. They always treat us like foreigners,
like Chinese." He and others cite the double standard of John Deutch, an ex-Central Intelligence
Agency director who accessed classified files from an unsecured home computer -- apparently
leaving the nation's secrets vulnerable to hackers -- and was let off with a slap on the wrist. "Deutch
hasn't been reprimanded," says one scientist bitterly. "He's not chained up like Wen."

Still, in private, some colleagues, many of them ethnic Chinese, are unwilling to give Lee

unconditional support. They recall strange phone calls with their friend and curious behavior. "Like
all those fishing trips," says one. "Why was he always going off on his own?" There are rumors that
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Lee was unhappy at work, in danger of losing his post and looking for other opportunities. And there
are still questions about Lee's professional behavior. Already, his 10-person defense team has
explained away some of the accusations. For instance, Lee's computer access code was used
extensively to log into the classified system by remote from Los Angeles. Not a foreign agent,
according to Alberta, who testified that she used her father's secret code to gain high-speed lines
through the lab to an online game she played while in university.

Other matters are more perplexing. For example, how to explain all the copying of classified
material? Defense lawyers have suggested Lee was only protecting time-consuming research from
computer crashes. Yet colleagues note that the lab has back-up systems. And despite defense
claims that taking work home is common, dozens of colleagues say no way. Never. "That's the
mystifying thing," one concedes. "l can't think of any reason why anyone would do such a thing. It's
just such a huge breach of security. I'm fully behind Wen-ho Lee, but I'm baffled, too." He adds: "Still,
I'm sure there's a reasonable explanation. | just want to hear it from Wen." That's what the Lee
family, Los Alamos and all of America is waiting for, too.

Write to Asiaweek at mail@web.asiaweek.com
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How the New York Times helped railroad Wen Ho Lee

Its reporters relied on slim evidence, quick cosidos and loyalty to sources with an ax to
grind. Too bad the paper of record learned nothim its role in Whitewater.

By Eric Boehlert

sep. 21, 2000 | Don and Jean Marshall sat down to dinner widir thon the night of March

8, 1999, when the phone rang. Their caller I.Dicatkd the person on the other end was
from the New York Times. "We just laughed and thautyey were trying to sell us a
subscription,"” recalls Don Marshall, who worksle tiuclear science laboratory in Los
Alamos, N.M. "If it was a reporter they'd want &kito a lab manager, not a lowly staff
worker like me. I didn't even pick up the phone."

After dinner Don and his wife, who also works asl&lamos, headed back to work. As
they turned their car around and were about to beatie hill past the house of their good
friend and neighbor of 20 years, Los Alamos sc&mien Ho Lee, they noticed, as if out
of a movie, a man suddenly appear from the shadowas James Risen, the reporter from
the New York Times. He wanted to know if they'd fiehat Lee had been accused of
spying for the Chinese. They talked for a whiletloa front lawn. "It's one of those images
that's burned in my memory," says Jean.

Stunned, the Marshalls drove to the lab, where sefed the Web in search of news
articles and found the New York Times' March 6, &agiece. It was coauthored by Jeff
Gerth and Risen, and it had exploded like a greimagide Washington: "Breach at Los
Alamos: A Special Report: China Stole Nuclear Sisdfer Bombs, U.S. Aides Say."
Although it did not name Lee (that came two daysr)athe 4,000-word story made it clear
he was the prime suspect in what the paper wasgallhistoric bout of Communist
espionage, and one that the Clinton administrdtemhdragged its feet on uncovering.

Out in northern New Mexico the Marshalls were neaiee that the Sunday political talk
shows had been awash in talk of Chinese spies.liRean Sens. Trent Lott, John McCain
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and Richard Shelby were among those making thedsywalling for investigations into an
alleged White House spy coverup. On "Meet the Pr&eelby described the reported Los
Alamos breach as "probably the worst leak we'veihadany, many years."

The Marshalls also didn't know that on that Sunftaptic FBI investigators, unhappy the
story had been printed and feeling intense predsome Washington headquarters, had
interrogated Lee at the lab. In a grueling sessmmucted without an attorney present, the
agents urged Lee to confess to passing classifidny secrets to the Chinese during his
trip to Beijing in 1988. But according to FBI tramipts, Lee, 59, in his halting English,
insisted he was innocent. "I believe [God] will reake final judgment for my case. And

| depend on him."

"You know what?" shot back the agent. "The Roseggprofessed their innocence. They
weren't concerned either. The Rosenbergs are dlbag.electrocuted them," he said,
referring to Julius and Ethel Rosenberg, who werevicted of leaking Los Alamos secrets
to the Soviet Union in the 1950s.

The agents used an important prop to dramatize¢ohlis dire situation: a copy of the
Times' March 6 article.

"This is a big problem," stressed the FBI invegtgd'l think you need to read this article,
because there's some things that have been raid&@shington that we have got to get
resolved.”

The agent continued, "You know, Wen Ho, this,besl. | mean look at this newspaper
article! I mean, 'China Stole Secrets For Bombsall but says your name in here. Pretty
soon you're going to have reporters knocking o ymor. They're going to be knocking
on the door of your friends. They're going to fywdir son at [college]. And they are going
to say, 'You know your father is a spy?™

Later in the interrogation, a bewildered Lee resisah "That reporter or whoever [in] the
media [can] say that. I'm innocent, but | don'twnehat can | do. I'm, I'm, I'm, | tell you
how I feel, | feel, how you call that? Hopeless,.OK

When Don Marshall returned Monday night to his hamé/hite Rock, N.M, he dialed the
phone number that the Times reporter had left lakHirspoke my conviction," says
Marshall. "I told him they had the wrong man. Hdrdi want to believe it of course. He
didn't comment, but he probably thought, 'Ah-hanW® really pulled the wool over your
eyes."

Eighteen months after the original blockbuster eép@n, editors at the New York Times
may be wishing somebody at the paper had listem&thtrshall, and to others who raised
red flags about the paper's early Wen Ho Lee cgeera

Because instead of accepting congratulations faking the biggest spy story in a decade,
editors are battling what one Timesman calls "avbrg storm" inside the paper of record.

Wen Ho Lee was charged in December with 59 countsishandling nuclear secrets and
denied bail. He spent most of this year in soliygfinement. When the most recent bail
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hearing began in August, the government's caseltadnThe most damaging revelation
came from the FBI's lead agent, Robert Messemay,wds forced to recant crucial
testimony he'd given in December, when he chargatliee had lied to investigators and
colleagues.

By early this month, government prosecutors, whoearlaimed Lee had downloaded the
"crown jewels" of the nuclear defense system, afjtedree Lee if he pleaded guilty to one
count of improperly downloading classified material

On Sept. 13, after the U.S. District Court judgentio top government officials who had
"embarrassed our entire nation" in their handlihthe case, Lee was free.

The stunning public turnaround suddenly drew aitbertb the fact that the entire premise
of the New York Times' early news reports and striceditorials -- proclaiming that a
Chinese-American scientist inside Los Alamos haemiaway nuclear secrets that had
dramatically helped China improve its arsenal, #wad the Clinton administration could
have stopped it but chose not to -- had turnedmbé flat wrong.

To date, the paper has been strangely silent asquit/otal role in the Lee saga. Attempts
to get comments from executive editor Joseph Lédiyvaanaging editor Bill Keller,
editorial page editor Howell Raines, Washingtonelawr chief Michael Oreskes and
reporter Jeff Gerth, among others, were unsucdessfu

A newspaper spokesperson hinted to Salon thataperpnay yet address the controversy:
"Our next assessment or explanation of the Wen étodase will be addressed to our
readers, not other publications.”

Times watchers predict that an extended editots addressing the paper's coverage will
run in the "Week in Review" section Sunday, and thaill argue the Times was merely
being aggressive in following a criminal investigat

Many outside the paper, however, are not waitimgtéoofficial explanation.

"They rushed into this," suggests Steve Schwaurttligher of the Bulletin of Atomic
Scientists. "This story was given to them and ngtese and they decided to run it without
thinking through what they were doing. They creategillusion of something that just
wasn't there and ignored the other evidence thatqeha different picture.”

"It starts out with allegations, none of which tuut to be true," notes Walter Pincus, who
has covered the Lee story for the Washington Post.

"Obviously they should be embarrassed,” says Rdbvedaman, retired Los Alamos
counterintelligence chief. "Gerth and Risen werevar their heads and they got
snookered."

"It looks like a terrible injustice was done toaygnd his name first surfaced in the New
York Times," notes Don Hewitt, executive produce€8S's "60 Minutes," which aired an

interview with Lee last year. "I'll leave it to ttNew York Times as to what they should do
about it."
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Off the record, journalists at other major meditleta are teeing off on the Times, labeling
its performance "utterly reckless," suggestinggaper "fell for sources that any other
reporter would have said are not playing with &dekck."

The unusually loud drumbeat of fault finding issteady even the White House feels
comfortable publicly chastising the Times. Admirasion spokesman Jake Siewert told
Salon, "The paper singled out Wen Ho Lee as thegmw suspect and now it seems to have
developed collective amnesia about its earliernt@pmpand editorializing."

While the paper's performance raises troubling tijues (to borrow a favorite Times
phrase when it questions the motivations and agtidothers), some see an even more
perplexing trend in the work of Gerth, the influahteporter who drove the original Wen
Ho Lee coverage. Gerth also broke the Loral stgdhtansfer story two years ago (which in
retrospect seems badly inflated), as well as theaiiater allegations in 1992. That was
back before Whitewater blossomed into a megastartyinstead centered around
allegations of shady Clinton investments and thepts alleged attempts to stymie federal
regulators.

But on Wednesday, independent counsel Robert Ragietéto finally shut down the
six-year Whitewater investigation without bringiagy charges against the Clintons. And
when his predecessor, Kenneth Starr, filed hid feg@ort on the Clinton probe, he included
nothing on Whitewater. Thus, those early allegationGerth's stories turned out to be
specious and unfounded, accusations that the gmestrspent $52 million -- and the press
untold hours -- chasing. ("Don't even mention Wiidger," sighs Pincus at the Post.)

For those who connect the dots between the thrga i@arth stories, there's an
unmistakable sense of déja vu. Each contains omainonclusions drawn from
guestionable evidence, lots of loaded languagealtpto flawed sources with axes to grind,
cheerleading from the editorial page and, most mamly, central accusations that simply
never pan out. To some, the Wen Ho Lee saga resawfal lot like Whitewater.

"If you look at Whitewater and Wen Ho Lee theraigery disturbing pattern of not
checking sources in terms of credibility and alggivrongdoing when none exists," says
Dave Leavy, who served as spokesman for the Nat®e@urity Council from 1998 until
earlier this year, and who responded on behali®@fbvernment to press inquiries into
Lee's case. "Lives and reputations are destroyed."

"It's clear the Times didn't learn a single thingnh Whitewater," adds Gene Lyons, an
Arkansas Democrat-Gazette columnist and longtintie of Gerth's Whitewater reporting.
In his 1996 book, "Fools For Scandal: How the Mddieented Whitewater," Lyons
detailed how much of Gerth's reporting was "proydailse."

For example: In 1992, Gerth wrote about Beverlydg#isSchaffer, an Arkansas bank
regulator appointed by then-Gov. Clinton and pgediin the Times as a political crony
who went easy on the Clinton-affiliated Madison @urly Savings and Loan. In his very
first Whitewater article, Gerth told readers Sceaftlid not remember the federal
examination of Madison." In truth, after reviewingr Madison file, Schaffer had faxed
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Gerth 20 pages of notes before he wrote his danstorg. "There ought to be
consequences when reporters screw up this badlys'ls/ons.

So the question remains: Could the Wen Ho Leedidiswe been averted if editors at the
Times had cast a critical eye on its Whitewaterecage years ago instead of encouraging
Gerth's often questionable brand of reporting?

"What happens the next time Gerth shows up witing,limpenetrable story that doesn't
add up?" asks New York Daily News columnist LargEelson, who for the past year has
been critical of the Times' China spy coverage.

Though Times editors were not available to ansivatr question, a Nexis database search
shows that Gerth has had exactly five bylines iDREarlier, Gerth had been writing
approximately 40 stories each year. "He's beenptomsusly silent,” notes Steve
Aftergood, senior analyst for the Federation of Aican Scientists. According to a Times
spokesperson, Gerth has not taken a leave fromatber this year.

A Timesman for 23 years and one who has studicawdided the TV talk show circuit,
Gerth has been heralded as the paper's top ingggéigeporter. That image was
reinforced when he won his first Pulitzer Prize fgsar for leading the paper's reporting on
the alleged transfer of satellite technology torahiy U.S. defense contractors Loral Space
& Communications and Hughes Electronics Corp.

The guts of the story were that after a Chineskeatocarrying a Loral satellite exploded and
crashed on Feb. 14, 1996, Loral engineers delivemeghort on the mishap but may have
given the Chinese too much sensitive informatiotheprocess. Those charges are still to
be considered by a Washington grand jury.

But Gerth went further. His stories also impliedtth crucial White House waiver needed
by Loral to launch satellites in China may haverbgented simply because Loral
chairman Bernard Schwartz was a longtime contribiastéthe Democratic Party. Once
granted that waiver, Gerth asserted, Loral leakiitany secrets to the People's Republic
of China.

Thanks to Gerth's stories, along with the papegent unsigned editorials ("There is too
much evidence of wrongdoing to be suppressed arégh” read one) and repeated,
over-the-top doomsday columns by longtime Gerttpsuer William Safire (who accused
Loral of "the sellout of American security"), thee@partment of Justice launched an
investigation of Schwartz and his company, padlguell the cries of Republican protests.

On May 23, the Los Angeles Times reported thatnusinths after looking into the matter
in 1998, Justice Department investigators becameigoed the Loral chairman had done
nothing wrong. A task force led by Charles Labbaba been unable to turn up "a scintilla
of evidence -- or information -- that the presidemas corruptly influenced by Bernard
Schwartz." One federal investigator told the pajféoor Bernie Schwartz got a bad deal.
There never was a whiff of a scent of a case aghins"
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Seventeen days later, on Page 24, the New Yorkdmeygorted that Schwartz had been
cleared. Gerth did not write that story.

So of the three-legged Chinese espionage storym®aiit over the past two years --
transferred satellite technology, Democratic ctitior Bernie Schwartz and Wen Ho Lee
-- two of the legs have been kicked out from undath him and the paper.

"If you go back three or four years ago to the $@se Mercury News series [on the CIA
and cocaine dealing], | wrote about what an ovevhlbullshit story it was," says Pincus
at the Washington Post. The Mercury News was widislgredited as a result of that series.
"I think the series on communication satellites whthe same nature."

Nonetheless, Gerth won a Pulitzer last year fostoges on Loral. Yet there is a
widespread feeling in Washington journalism circlest even though he officially won the
prize for his satellite technology reporting, itssas initial March 6 story on Los Alamos,
and the buzz it instantly created, that landed thiemaward. (There's also speculation that
Safire lobbied the Pulitzer committee on Gerthlsaife waving around the reporter's Wen
Ho Lee story. Safire could not be reached for conte

The Pulitzer committee itself seemed slightly uesafrwhy it was honoring Gerth. In its
official release, the organization singled out Géfor a series of articles that disclosed the
corporate sales of American technology to Chin#) Wi.S. government approval despite
national security risks." (The Times used that laagge verbatim in its own news account
of the award.) Actually Gerth and the Times accus®dl, after landing its waiver, of
giving technology to China free of charge and withd.S. government approval.

The Loral stories resulted in something besidesléz@r: the creation of the Cox
Committee, named after Rep. Christopher Cox, REGabix was chosen by then-Speaker
of the House Newt Gingrich to investigate Chineg@@nage in hopes of embarrassing the
Clinton administration.

Since its release one year ago, the 900-page GoarReas been widely ridiculed for being
long on conspiracy theory and short on facts. Alependent analysis done by a research
team at Stanford University's Center for InternadidSecurity concluded, "There is no
credible evidence presented or instances desooib&ctual theft of U.S. missile
technology.” The Times has never reported on Stdisféindings.

It was all very reminiscent of Whitewater, whereiaaiependent counsel was named to
investigate the Clintons based almost entirelynanréporting of Gerth and the New York
Times. And as with independent counsel Kennethr &tat the Whitewater investigation,
Gerth enjoyed friendly Republican sources insiadeGox probe.

It's likely these sources tipped Gerth off to Ndtralock, the renegade Department of
Energy investigator who had been waging somethirggome-man war against Lee and his
supposed spy ring. In 1996, Trulock resurrectecdeonover China's alleged 1988 theft of
an advanced warhead design named the W-88, whisldexseloped at Los Alamos.
Trulock singled out Lee for suspicion, since he tsonly Los Alamos scientist who
traveled to China in the '80s.
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With his warnings dismissed by the CIA, which re@sb China obtained the W-88 data
elsewhere, Trulock was welcomed with open arm$ibydox Committee staffers. And by
the New York Times.

"There was a lot of gasoline on the floor and thitey match," says Vrooman, referring to
certain Republicans, Trulock and the New York Tirdeang the political upheaval of
early 1999. "The GOP lost [Monica] Lewinsky as ssue and impeachment. Now they
were looking at the Chinese fundraising scandalreard comes Notra with this great
story."

One former Washington bureau chief at a major delyspaper recalls the sense of
hysteria the March 6, 1999, Times story, along Wiépublican cries, created in the capital.
"l got to Washington in the aftermath of the Mc@gréra and | haven't seen anything that
matches what's gone on during the last year wiiha&h

While Gerth and his partner, Risen, never iderdifieulock as their source for their story,
close readers of their articles could, if they assd the Times reporters were following an
old journalism rule of thumb: Always make your smes look good. Here's what Gerth and
Risen wrote March 6: "In personal terms, the hagddf this case is very much the story
of the Energy Department intelligence official wivgt raised questions about the Los
Alamos case, Notra Trulock."

lllustrating the influence of the Times, "Meet tReess" host Tim Russert quickly did his
best to turn Trulock into a hero, too, inviting himappear on his May 23, 1999, show.
There, Russert gave Trulock an open forum to sgicdnspiracy theories about
widespread Chinese espionage at the labs and ititerCtoverup. "I think the potential is
on a magnitude equal to the Rosenbergs-Fuchs comgeaf the Manhattan Project
information,"” Trulock told Russert.

At the end of the interview Russert turned to ileeo guest, Cox, and wondered gravely,
"Would the country have ever heard of the magniwfdéis issue without the work and
efforts of Notra Trulock?"

But critics suggest Trulock is prisoner of his oagenda. "He takes a grain of truth and
distorts the hell out of it," says Vrooman, who et with Trulock at Los Alamos for
many years.

At Lee's recent bail hearing, attorneys introdume@ffidavit from Charles E. Washington,
who worked for Trulock as acting director of counmttelligence and is now a senior policy
analyst at the Energy Department. Washington, whibeick and who told the Los Angeles
Times he was once spat on by Trulock, testifietl Thalock "acts vindictively and
opportunistically, that he improperly uses secussyies to punish and discredit others and
that he has racist views toward minority groups."

Fed up with Trulock's increasingly outlandish aetimns, Warren Rudman, the former
Republican senator and chairman of the presideattsign Intelligence Advisory Board,
struck back. In a scathing letter to Trulock lasary Rudman wrote that he had "misread
professional disagreements as personal affromtsl,'had twisted an obligation to be
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straightforward into "a license for calumny." Thismmer the FBI began investigating
whether Trulock had disclosed classified informatidbout the government's spy case
when he tried to sell a magazine article.

In other words, Trulock, a contributor to the rdbidnti-Clinton chat site Free Republic,
was hardly the most reliable source of informatibinen again, neither were the Clintons'
former business partner and congenital liar Jim gl or convicted felon and Arkansas
con man David Hale. But Gerth and the Times retiethem both during their lengthy and
influential Whitewater investigation. (Once Gertlee called an FBI agent on behalf of
Hale, to let the him know Hale felt he was beirlgrssed by Clinton-friendly prosecutors
in Little Rock.)

Despite the now-obvious flaws in the Times' Marct@y on Los Alamos, at the time it
made believers out of most readers. "l assumed enldyad been overly critical of the
Times," recalls Steven Aftergood, a senior analy#te Federation of American Scientists.
"Because now they had nailed the story down anddtre guy | figured they found
transferring codes to China."

As he began to read the paper's steady strearia/fop reports though, Aftergood's fear
of widespread Chinese espionage quickly faded. €hverage was so breathless in its
speculation that China was now a nuclear powerkthemU.S. espionage. That was
objectively false."

The Times told its readers as much on Sept. 7,,189B8e form of a 5,000-word, Page 1
piece by science writer William Broad. The storyigesly questioned, in a gentlemanly
way, much of Gerth's and Risen's reporting. "It wasat we call 'The Retraction,™ says
Henry Tang of the Committee of 100, a Chinese-Aoagrigroup that believes Lee was
singled out because of his ethnicity.

Ever since the Broad article appeared one yearthgd,imes has covered the Lee story
with an even hand. Risen and Gerth no longer abtaut the case. "l give the Times a lot
of credit” for its subsequent Lee coverage, sagmadéo National Security Council
spokesman Leavy. "They let another reporter wigstireyes really challenge the
conclusions of Gerth and Risen."

With Broad's story, observers might have conclutiedTimes was backing away from
Gerth's and Risen's earlier reports. But insteatkhowledging its errors, the Times
seemed to go into a bunker. In its November 19899eisBrill's Content ran a critical piece
examining the newspaper's initial reporting on Iames investigative editor Stephen
Engelberg (who teamed up with Gerth to write Whaeaw stories in the early '90s)
promptly responded with a 2,500-word letter toeldéor, adamantly denying Broad's
piece was in any way a retraction. By protestingpsadly, the Times was once again seen
as defending its original, and now widely ridicul&den Ho Lee stories.

But finally the Lee case, already seen by manymiesg as weak, collapsed in spectacular
fashion inside an Albuquerque, N.M., courtroom thignth, leading to the obvious
guestion: How did this all happen?
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So far, the Times has refused to openly concedeldsn the saga. That has made for some
peculiar reading, as when concerned, unsignedradgdregan calling this month for an
independent body to determine whether Wen Ho Leefingered by investigators simply
because he was Chinese-American. Compare thag &pting of 1999, when the Times
editorial page had no such reservations as ityudteered the paper's investigative
reporting. "The United States might as well havendad its most sensitive defense secrets
on Pennsylvania Avenue for Chinese spies to pickfupminated a May 16 editorial.

The Times' selective memory was on further displagail Collins' Aug. 29 column
belittling the Lee prosecution, suggesting the e@a® "brought to you courtesy of the FBI
and the Department of Energy." Collins delicatelgrdooked the Times' own glaring role
in the rush to judge Wen Ho Lee. Reached at therpgwllins declined to comment.
Times columnist Anthony Lewis, who has also writeeiically of the Lee prosecution
without mentioning the paper, also declined to cantnother than to agree that the Times'
involvement in the Lee case "is a very good sulffacéxploration.”

So far the Times disagrees. Despite the uproartbeaunjust treatment of Lee, the Times
has not published a single editorial, op-ed columietter to the editor about the paper's
Lee coverage.

"There's nothing wrong with making an error, wenalke mistakes," says Aftergood.
"What's scary is the paper's unwillingness to adiauilt. | think the Times is doing a real
disservice to its own interest. But it seems theglug in so deep they can't get out.”

At the height of the Lee story last year, Vroomecalls receiving a request from the Times,
asking for a photograph of himself. "l asked thehatwfor and they said, 'You're a part of
the story.' | said, 'Well, so are you.™ He hakijoyly suggested the paper run photographs
of Gerth in its news reports about Lee.

Says Vrooman, "Nobody is going to write a historytes case without mentioning the
New York Times."
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The Making of a Suspect: The Case of Wen Ho Lee
By MATTHEW PURDY

he crime sounded alarming: China had stolen thignles America's most advanced
nuclear weapon. The suspect seemed suspiciouslendem Ho Lee, a Taiwanese-born
scientist at Los Alamos nuclear laboratory, hadgstohy of contact with Chinese scientists
and a record of deceiving the authorities on sgcoratters.

After a meandering five-year investigation, Dr. lve@s incarcerated and interrogated,
shackled and polygraphed, and all but threatenddexiecution by a federal agent for not
admitting spying. But prosecutors were never ableonnect him to espionage. They
discovered that he had downloaded a mountain e$iflad weapons information, but he
was freed last September after pleading guiltyn® felony count of mishandling secrets.
Ultimately, the case of Wen Ho Lee was a spy storyhich the most tantalizing mystery
was whether the central character ever was a spy.

In the aftermath, the government was roundly ¢zéid for its handling of the case; so was
the press, especially The New York Times. In aaretb untangle this convoluted episode,
The Times undertook an extensive re-examinatidhetase, interviewing participants
and examining scientific and government documenés)y containing secrets never before
disclosed.

This review showed how, in constructing a narrato/ét their unnerving suspicions,
investigators took fragmentary, often ambiguouslence about Dr. Lee's behavior and
Chinese atomic espionage and wove it into a gracaies that eventually collapsed of its
own light weight.
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Before the criminal investigation began, weaporzeets consulted by the government
concluded that stolen American secrets had help@gaGmprove its nuclear weapons,
according to inside accounts of the experts' mgstihhey also said the Chinese wanted to
replicate key elements of America's most sophistdtavarhead, the W-88, and had
obtained some secrets about it. However, mosteoéxiperts agreed that those secrets were
rudimentary, and that there was no evidence Chadabluilt anything like the W-88.

But in the echo chamber of Washington, that measscentific finding was distorted and
amplified as it bounced from intelligence analystsriminal investigators to elected
officials, most of them ill equipped to deal witlketatomic complexities at the heart of the
matter. Eventually, the notion that the Chinese $wighed the W-88 design became the
accepted wisdom.

Investigators made Dr. Lee their prime suspedhénW-88 case even though they had no
evidence he had leaked weapons secrets. Unansgquegstions about his contacts with
foreign scientists had made him suspect, butssatched for a spy, the Federal Bureau of
Investigation ignored the urging of a senior agenthe case to look beyond Dr. Lee. As a
result, it failed to examine hundreds, if not thenuss, of people outside Los Alamos who
had access to the stolen information about the W-88

When the government's case fizzled, Wen Ho Lee Wwent public enemy No. 1 to public
victim No. 1. But the new label seemed no more eyppate than the first. Off and on for
two decades, Dr. Lee's behavior was curious, itcnatinal.

He had a knack for wandering into circumstancesahaused suspicion. In 1982, he had
a walk-on role in a major espionage investigatiwinen he inexplicably offered to help the
suspect, whom he apparently did not even know9841Dr. Lee surprised laboratory
officials when he appeared uninvited at a Los Alaroefing for visiting Chinese
scientists and warmly greeted China's leading bdesigner.

As the investigation unfolded, Dr. Lee, 61, begarenling details of his contacts with
Chinese scientists, including one encounter harhadoperly hidden from laboratory
officials. Dr. Lee, it turned out, had met the boddsigner in a Beijing hotel room years
before.

Eventually, Dr. Lee fit perfectly into agents' pait of a scientist being recruited as a spy
by China.

The government's pursuit was as erratic as its'guline investigation was so low-key at
times that Dr. Lee was allowed to travel overseananitored at least twice. But after the
download was discovered, the government impristsm@ador nine months by arguing that
his freedom could threaten the global nuclear lw&@aRrosecutors charged him with
crimes that carry potential life sentences, evengh they had only circumstantial
evidence to support the charges.

The case, like so much in the world of espionages ashaze of ambiguity, in which
everything from intelligence data to Dr. Lee'sdtigs was subject to interpretation. Often
what mattered was who the interpreters were, arat pérspective they brought.
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The case was first framed by Notra Trulock lll,@/tet analyst during the cold war who
had become director of intelligence at the Energgd@tment, which maintains the nation's
nuclear arsenal and runs its weapons laboratdfiesnfluence was magnified because
much of the government infrastructure that providadlear intelligence at the height of
the arms race had fallen into disrepair.

As the case passed to the F.B.l., it acquiredssidaold war plot: spy for competing
superpower steals blueprints for America's pretmoenb. But this was a different, more
complex story.

The other country was not Russia but China. AndenMashington and Beijing had hardly
become allies, their nuclear scientists were mge®gularly and sharing research. That
gave China the opportunity to spy the way expeysitsprefers to, mining nuggets from
countless foreigners bearing secret knowledge réitla@ relying on a few master spies.

The case of Wen Ho Lee was propelled by the digipwiitics of Clinton-era Washington.
It languished for several years, only to be revive#l998 by a confluence of forces — a
White House under siege of impeachment, festewegsations of Chinese money
funneled to Democratic campaigns and a House phaaesaw the W-88 case as only the
newest evidence of China's voracious appetite foedcan technology secrets.

The spying charges gained wide public attentioManch 6, 1999, after The Times
reported that China possessed "nuclear secreendtoim an American government
laboratory,” and that American experts believediBgihad tested a weapon "configured
remarkably like the W-88." Descriptions of the esge escalated rapidly. Two months
later, the chairman of the House panel, Christo@loer, Republican of California, wrote
publicly that the Chinese had a "knockoff versiéthe world's most sophisticated nuclear
design."

Today, the crime, whatever its extent, remains wesk the spy, or spies, unidentified. In
its long pursuit of Wen Ho Lee, the government digen by fear that he had given up the
nation's deepest atomic secrets. The one secrebsiecertainly never gave up was
himself.

STARTING OUT

Wen Ho Lee arrived at Los Alamos in 1978 and joing@ bomb-design unit two years
later. It was a time of growing scientific cooperah between China and the United
States.

In a tale laced with cross-cultural subtleties,dh&ana of atomic science and the feints of
the intelligence world, the most indecipherablerabter is the man at the center.

In part, Wen Ho Lee is an immigrant striver, ond@fthildren of poor, uneducated farmers
whose roots traced to Fujian province in Chinags&the strait from Taiwan.

Dr. Lee's childhood was an adventure of swimmingdjfeshing and catching monkeys for
pets in bamboo forests. But it was also hard, atagrto relatives and information Dr. Lee
provided through his lawyers. (Dr. Lee declinedesal/requests for interviews.) While Dr.
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Lee was in high school, his mother committed s@@itter years of declining health; his
father died after a stroke a few years later.

The Lees lived through the Japanese colonizatidranfan and the martial law of the
Nationalists, who detained intellectuals suspeofestibversive activity. Lee Tse-ling, Dr.
Lee's nephew and a doctor in Taiwan, said the tegsofamily took from these
experiences was, "Don't get involved in politics."

Mathematics was Wen Ho Lee's ticket out. He stuthedhanical engineering at Cheng
Kung University and then came to the United Stated964, earning a doctorate in
mechanical engineering from Texas A & M in 1970s Bnglish was heavily accented, but
he embraced things American, from Aggie footbahi®blue Mustang. In 1974, he
became a United States citizen.

Dr. Lee, his wife and two children got to Los Alasn®N.M., in 1978, and two years later
he joined X Division, the bomb-design unit. As @dglist in hydrodynamics, he wrote
computer codes that model the fluidlike movememrbagifiosions. The codes help scientists
design bombs and simulate weapons tests.

Los Alamos is typically suburban, with sizable hemgood schools, low crime. But it is
also a place apart, a spectacular mountaintopyeiléanointed as science headquarters of
the Manhattan Project in the 1940's. Streets namedy Drive and Bikini Road
commemorate bomb tests, and a gift shop sells 8X&@ter key chains of Fat Man and
Little Boy, the bombs dropped on Japan.

In those early days, Dr. Lee stood out. The lodah€e community was so tiny
"everybody knew everybody," recalled Cecilia Chamnjend who became a vocal
supporter of Dr. Lee. The Lees' house in White Rt outside Los Alamos, was an
ethnic oasis where Dr. Lee offered Chinese meatierfram homegrown vegetables and
fish he caught.

When Dr. Lee arrived, the laboratory was assummurgoortant role in the changing
relationship between the United States and Chireh&hges between the two countries'
nuclear scientists had begun soon after Presidenty Carter officially recognized China
in 1978. They were extraordinary at first, givea ffecrecy shrouding America's weapons
laboratories. But eventually, with the Reagan adstriation eager to isolate the Soviet
Union, hundreds of scientists traveled betweerihiéged States and China, and the
cooperation expanded to the development of torgedogllery shells and jet fighters.

The exchanges were spying opportunities as well.

"In 1979, we knew virtually nothing" about Chinalsclear program, said George A.
Keyworth I, who was Ronald Reagan's science adviBg 1981, we knew a large
fraction of the strategic intelligence, the big sfu@ns."

China was spying, too. Shortly after the exchasg@ded, the F.B.l. began an espionage
investigation code-named Tiger Trap, which focuse@ Taiwanese-American nuclear
scientist at the government's Lawrence Livermdpedatory in California. Agents were
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wiretapping the scientist's phone, and on Dec9821the tap picked up Wen Ho Lee
offering to help find out who had "squealed on" him

Dr. Lee's first encounter with investigators spa#ttern for the future. When confronted, he
said he had not known the scientist and had rex to contact him; he confessed only
when presented with evidence of his call, accorttingovernment records and
Congressional testimony. Then he told investigatoas he thought the suspect was in
trouble for passing unclassified information. Deelsaid he was concerned because he
himself had been giving Taiwanese officials undfeest documents that American
officials say dealt with nuclear-reactor safety.

According to a secret F.B.I. report recently obt¢dibhy The Times, Dr. Lee told agents that
he had not informed American government officiaéven though the documents he
passed specifically stated they were not for foreigsemination.”

The report continued, "Wen Ho Lee stated that lesva for sending the publications was
brought on out of a desire to help in scientificleaxnge.” Dr. Lee also said "he helps other
scientists routinely and had no desire to recemyenaonetary or other type of reward from
Taiwan."

Dr. Lee's call could be viewed as a simple overtara fellow immigrant scientist in

trouble. It could also be seen through the ey@ssafasoned spy catcher. "This says this guy
wants to be a player," said Paul D. Moore, therRlel.'s chief analyst for Chinese
counterintelligence.

But Dr. Lee passed a polygraph test on whetherldedivulged classified data and
cooperated with F.B.l. agents trying to get incriating information on the Tiger Trap
suspect. The incident was apparently never reptotéte Energy Department, and the
F.B.l. closed its investigation of Dr. Lee in 1984.

Had the department known, "it would have been endaagemove his security clearance,”
an agency official said. "The lights should havegoff with somebody."

MAKING FRIENDS
Dr. Lee traveled to Beijing twice in the 1980's. \Atrworried his bosses was what he did
not tell them when he got home.

Throughout his career at Los Alamos, Dr. Lee tredalidely, attending scientific
meetings and giving papers in places like VeniakBindapest, Britain and Hawaii. In
March of 1985, he and other government scientis¢mded a conference in Hilton Head,
S.C. Two scientists from China were also there.

"They sat in the back wearing their Mao jackets stodk out like a sore thumb,"” said
Robert A. Clark, a scientist who attended the aamfee. "Wen Ho chatted with them quite
a bit." The scientists suggested that Dr. Lee ancIark attend a conference in Beijing the
next year, and, with approval from Los Alamos, thant with their wives.

Dr. Clark, a defender of Dr. Lee, said it was cleaBeijing that his colleague had
befriended some Chinese scientists.
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"It's obvious they would chat him up with the idbat maybe one day they would get
information from him," he said. "You might say hasmriendlier than he should have been
with these guys." But if it looked suspicious, la&lsit was only because of fears of China.

Dr. Lee's wife, Sylvia, a secretary and data-edgyk at Los Alamos, was making friends,
too. She had become an unofficial hostess foringsiChinese. Correspondence obtained
by The Times shows that she served as both tode@ud research contact.

"l am very sorry to hear that Wen Ho is ill and Bdye will get better soon," a Chinese
scientist wrote her in a telex about a comingwrigh a colleague. "Both Chen and | will be
very happy if we can learn something in computatidrydrodynamics and get some
papers."

Mrs. Lee also gave the F.B.l. and C.I.A. informatabout scientists she met. She had
repeated contacts with the F.B.l. in the mid-198fs¥ernment officials and others
knowledgeable about the case said. In about a dogtmnces, they said, a C.I.A. agent was
present and paid for the hotel room where the mgetiook place.

In 1988, the Lees attended another conferenceijm@en post-trip debriefings,
American scientists often reported being approatlye@hinese scientists seeking
classified information, but Dr. Lee reported nothof the sort. That worried Robert
Vrooman, then the chief of counterintelligence as$ IAlamos.

Mr. Vrooman says he considered Dr. Lee naive, afarious. Even so, in 1990, he urged
laboratory officials to deny Dr. Lee's request igit\China again. Officials decided to end
Mrs. Lee's role as a hostess at about the same time

"I have been concerned for some time that Dr. lidendt understand the ruthlessness of
intelligence agencies in trying to collect informoat being vital to national survival,” Mr.
Vrooman said last year in court documents.

BLAST IN THE DESERT
At first, the Chinese bomb test didn't alarm Amedit officials. But how did Dr. Lee
know the designer of China's new bomb?

On Sept. 25, 1992, a nuclear blast shook Chinassewedesert near the Silk Road once
traveled by Marco Polo.

From spies and electronic surveillance, Americaelligence officials determined that the
test was a breakthrough in China's long quest tochm@merican technology for smaller,
more sophisticated hydrogen bombs.

China had entered the nuclear arena after othgrdwgrs and feared its large, stationary
missiles were becoming vulnerable to disarming fitekes. Smaller bombs that fit on
trucks and submarines would be easier to hide, besater range and aid China's
transformation from a regional to a global nucleawer.

Miniaturization was difficult science, involving owlicated physics, computer work and
machining. Older bombs use a ball of atomic fuet@unded by a cumbersome array of
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conventional explosives that compress the fuel uneaches critical mass. The secret to
the smaller American design was an oval-shaped ofagemic fuel detonated by just two
charges — one at each end of the oval. That sippdheut the width of bomb casings from
feet to mere inches.

Shrinking weapons by using "two-point" detonati@tdéme China's holy grail. The first
American nuclear scientists who went to China ldte 1970's were peppered with
guestions about miniaturization. When the TigempIsaspect was stopped at an airport en
route to China in 1981, officials said, he was yiag detailed answers to five weapons
guestions, including one about two-point detonatidrough officials believed that secrets
leaked in the Tiger Trap case, they felt the ewidemas too weak to bring criminal charges.
The suspect maintained his innocence; he now refseiscuss the case.

The 1992 test was a leap forward, but it did nistally alarm American nuclear
intelligence experts, since countries like Russi@ Britain had mastered two-point
technology years before. Besides, the diplomaticmwias blowing in a different direction.

With the cold war over, the United States and otientries were trying to defuse the arms
race with global cooperation. As a sign of the @&nness, the Energy Department began
declassifying millions of ideas and documents almagiear arms, and even encouraged
weapons scientists to share unclassified compuotiwith their foreign counterparts.

Washington began working with Moscow to secur@litsonium stockpiles. And Beijing
agreed to a partnership on arms control and metbiogdsrifying a test-ban treaty — an
agreement destined to bring the two nations' nuslgantists even closer together.

On Feb. 23, 1994, Los Alamos was host to the higleesl| group of Chinese weapons
officials ever to visit the United States. Leadihg delegation was Hu Side (pronounced
se-DUH), the new head of the Chinese Academy ofrteeging Physics, the nation's
bombmakers. American intelligence officials hadhea that he was the designer of
China's two-point bomb.

One person not on the guest list was Wen Ho Le@ Had very tight controls on access,"
a laboratory official said. "The door was closetle Bession was not advertised.” But that
afternoon, Dr. Lee appeared at a briefing and wasnly greeted by Dr. Hu.

"There is a lot of bowing and exchanging cardsgther official recalled. He was startled
that a midlevel hydrodynamics expert at Los Alarkesw China's top nuclear scientist.
And Wen Ho Lee was not simply relatively obscuust jmonths before, he had learned he
might be laid off because of budget cuts.

Then a translator told the official that Dr. Hu whanking Dr. Lee in Mandarin. "They're
thanking him because the computer software andilegions on hydrodynamics that he
provided them have helped China a great deal trémslator said.

Laboratory officials informed the F.B.I., which hadspicions of Dr. Lee from Tiger Trap
and opened an investigation. Officials did not knekat to think. Dr. Lee had never
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reported meeting Dr. Hu in China. If the two hadraproper relationship, why expose it
at Los Alamos?

A GREAT LEAP FORWARD
China's new bomb, one expert said, was 'like thegrevdriving a Model T' and ‘suddenly
had a Corvette.' Was it espionage?

Tension between security officers and scientists gg®e their work as apolitical and
dependent on open discourse has existed at Loso&lamce the laboratory's founder, J.
Robert Oppenheimer, clashed with Leslie GrovesiMaehattan Project's top military man,
who so mistrusted the scientists that he wante tioeenlist and wear uniforms.

Little surprise, then, that scientific diplomacyswvaot universally applauded. As the
Energy Department's new intelligence director, Bldtrulock, saw it, scientists might
"think they're too smart to be bamboozled by sooneidn intelligence officer." Periodic
leaks and other security breaches, he believettatet! otherwise.

Mr. Trulock entered the fray not as an expert om&lor spy hunting or even bomb
building. He had a political science degree frodidna University and in the Army during
the cold war had monitored Warsaw Pact radio trassons on the German-Czech border.
Later, he led a Los Alamos research project ord#mgers of post-Communist Russia
losing control of its nuclear weapons, a study than two government awards.

In his new job in Washington, Mr. Trulock said, figured warnings about Russia would
go unheeded given President Bill Clinton's poli€giegaging the former enemy. But the
risks posed by China might be heard. "We focuse@luna because we could," he said
recently.

Siegfried S. Hecker, the director of Los Alamosird986 to 1997, said that, in several
discussions, Mr. Trulock had implied that Los Alariwas infiltrated by Chinese agents.”
Once, Dr. Hecker added, Mr. Trulock told him thastt the fact that there are five Chinese
restaurants here meant that the Chinese goverrimadrdn interest.” Mr. Trulock denies
that remark.

Mr. Trulock's focus on China began when Robert Mngbn, a Los Alamos scientist and
intelligence analyst, went to him in early 1995 aad his analysis showed that the
Chinese had so dramatically shrunk their weapoaisttiey had to have used stolen
American secrets. "It's like they were driving adébT and went around the corner and
suddenly had a Corvette," Dr. Henson said.

Now Mr. Trulock turned to John L. Richter, a legandbomb designer whose specialty
was the main bomb component the Chinese had imgrevéhe atomic trigger for a
hydrogen bomb, known as a primary. Dr. Richter fagdsketchy evidence suggested that
China might have significant information about gramary of the W-88.

Dr. Richter, who had overseen the design teanhfok¥-88, calls it "a darling."” The W-88
warhead is 30 times more powerful than the bombléveled Hiroshima, but the compact
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design of its primary allows for unusual accurdgginning in 1990, hundreds were
affixed to Trident missiles and deployed on subnesi

The question was how much the Chinese had redbheesize of their bomb primaries.
Making a smaller weapon was a natural evolutiorCibina, but making one as small and
sophisticated as the W-88, and doing so quicklyg svenonumental leap of physics and
engineering that presumably would have requiredvng American bomb secrets. After
all, it had taken the United States three decamgs from its first miniaturized hydrogen
bomb — a warhead with a primary casing about 2B@s@cross — to the W-88, with its
9-inch casing.

Mr. Trulock sensed espionage. He likened Ching®216st to the first clue in other great
spy cases, like the unexplained deaths of Russiariang for the United States in the
Aldrich Ames affair. "In this case," he said, "ybad something go boom in the desert."

'"THOUSAND-PIECE PUZZLE'
Officials knew the Chinese had stolen some seceadtsut the W-88. But how much did
they know, and what had they done with it?

To probe deeper, Mr. Trulock assembled nearly 28peas and intelligence experts who
met in the summer of 1995 in a spy-proof room argy Department headquarters in
Washington, sifting through intercepted signals|g@ned Chinese documents, accounts of
spies.

But determining the physical size of China's teshbs was nearly impossible. "You get
three pieces of a thousand-piece puzzle and figuce out what it is,” one participant said.
"People read in their own prejudices."”

The pieces they had were hardly clear, intelligesfGeials said. A spy's vague report
spoke of Chinese interest in a primary whose atdsing was the size of a soccer ball —
about nine inches, the width of the W-88 casingd ArChinese scientist visiting Los
Alamos had recently bragged about the size of Ghimaw bombs by holding his hands
close together.

Still, while there was no question China had kenfaller bombs with two-point detonation,
most of the experts agreed there was no proof theeSe had figured out anything about
the W-88.

Then, in midsummer, the experts got from the C.&Aeven-year-old Chinese document
showing that Beijing knew distinctive characteastof the W-88, including almost the
precise width of the primary casing. In spy-spéakas a "walk-in document" because
someone had offered it out of the blue.

The document, which compared China's weapons Witbet of various countries, was far
from a blueprint for the W-88. It contained sedyet rudimentary information of value
mainly in making missiles that carry bombs. To Richter, the walk-in confirmed that
China knew "the periphery" of the W-88, but notdésign. "If you get a map of New York,
is that New York?" he said. "No, it's an image."
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Michael G. Henderson, a bomb designer who headegahel of experts, said, "We all
agreed there had been some hanky-panky."

But in wrestling with the implications of the espage, the experts clashed, with their
debate breaking into three positions.

The most benign was that China had effectively nadldés advances on its own, even if it
had done some spying.

The second, that China had benefited from a slawalfrsecrets about two-point
detonation, was supported by reports of many dsisrdsked to give up secrets while
visiting China, by the files of Tiger Trap and Inetwalk-in document itself.

The last view was that a cold-war-style superspy/ltetrayed much more in a single
delivery of bomb blueprints than the slow drip egeuld. Dr. Henson, who had first
sounded alarms about Chinese spying to Mr. Trulaels, virtually alone in arguing angrily
that the magnitude of China's advancement imphecekistence of a major spy. One
participant recalled him "literally cursing, swesgiat us," and added, "His face was red."

Having reached an impasse near the end of the syrtiraggroup stopped its formal
meetings. Months later, the few remaining expagteed on a compromise that was
spelled out in secret briefing documents, whicherecently described by participants and
federal officials.

On the one hand, they said, Tiger Trap had likelgmgthe Chinese the two-point concept,
and over all, espionage had "been of material @sgig" to Beijing's nuclear advances.
Further, they believed that China had plans taardyuild a "W-88-like aspheric primary."

Even so, the experts said they had no way of kngWwow small China's bombs had
actually gotten and saw no evidence that Beijind)d@pied America’s premier weapon.

Mr. Trulock remembers it differently. The panel,ded, generally agreed that the 1992
test involved something akin to the W-88 prima/drds like ‘resembled' and ‘similar to,’
were words that were used," he said. He accusesttastists of rewriting history to play
down their role in the Lee ordeal.

Dr. Henderson, the panel's chairman, said Mr. T¥utook his own view "and ran with it."
He added: "I'm sure he believes in the veracitylodt he had. But, unfortunately, that
doesn't mean it's true."

SEARCHING FOR SUSPECTS
Though the exact crime was unclear, an espionagedstigation settled on Los Alamos,
the birthplace of the W-88. Soon, the focus narrahvi® Wen Ho Lee.

If Notra Trulock ran with it, he hardly ran alortée informed his bosses at the Energy
Department. Alarmed, they asked the C.I.A. foagsessment. Initially skeptical, the C.I.A.
reviewed the evidence and agreed that espionagprbbdbly aided China. The Energy
Department gave Mr. Trulock a green light to exphisdnquiry and to brief top officials,
from the White House, in April 1996, to the Strate@ommand in Omaha.
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Mr. Trulock called the investigation Kindred Spiand from the start, it reflected his belief
that the Chinese had come close to replicating\tF&8, and that one spy might have given
them the blueprints.

In his briefings, he was typically careful not teecstate how much was known about
Chinese spying. But he also took the stance oflitanyianalyst in stating the worst-case
scenario, people who heard his briefings said. $iams, he included images of China's
newest missile and the W-88, implying that was wiéhina was headed.

"We thought it best to focus on the W-88 becausad the newest system in our inventory
and it was the system within the ‘walk-in documémrt'which the most detailed
information was provided," Mr. Trulock wrote in anpublished article. And he said he
feared that the secrets in the walk-in documenhimegpresent just a sampling of what the
Chinese had stolen about the W-88.

The idea of a theft, without the scientists' casgats alarming. "l said, ‘Holy cow, this is
the last thing we need,' " said Daniel J. Bruno, Mulock's chief investigator on the case.
"It's a very serious thing that affects your chelalrour children, our grandchildren.”

In searching for suspects, Energy Department ifyagstrs, aided by an F.B.l. agent
experienced in Chinese espionage, looked at othapens laboratories but concentrated
on Los Alamos, where the W-88 had been developed.

Since the laboratory had no records showing altaztia between American and Chinese
scientists, the investigators gleaned a list op@@ntial suspects from records of
laboratory employees who had traveled to Chinhénid-1980's, before the walk-in
document was written. The Energy Department's fiepbrt shows that more than a third
were on the list for travel that had nothing tovdth the scientific work of the laboratory:
"chaperone with Santa Fe High School band's tripeifing,” "personal vacation cruise to
Whangpo."

Investigators also looked at people who had adceds-88 information or had security
problems. The list was narrowed to a dozen suspealfsnith Chinese surnames. Wen Ho
Lee and Sylvia Lee were on top. The Lees had d<iteina twice. Dr. Lee, whose access
to weapons secrets was listed as "moderate," haked@n the W-88 computer code. His
appearance in Tiger Trap remained suspicious. Anelstigators found Mrs. Lee suspect
because laboratory supervisors said she had besageo to play host to Chinese visitors
that it conflicted with her job. (The investigatavere never told that Mrs. Lee had also
been a source for the F.B.I. and the C.I.A.)

"Quite frankly, Wen Ho Lee being a suspect at gmant is only natural, since at that time
they had been looking at him for 13 years," saidHcker, then the Los Alamos director.
"They would have been derelict not to look at him."

But it may also have been derelict to look onl{patLee, especially since the most
concrete evidence of spying was the walk-in docupaard its secrets had been distributed
to hundreds, if not thousands, of people at mylitastallations and missile contractors.
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It is true that Energy Department investigatorseategally prohibited from looking for
suspects outside their agency. But Mr. Trulock lsindBruno said they told F.B.I. officials
that the leak might have come from the other sauloeaddition, T. Van Majors, the F.B.1.
agent assisting the Energy Department, wrote a mamam warning against focusing
just on Dr. Lee, a law enforcement official saidw¢ver, the memorandum was not
reflected in the Energy Department's report orctse, and in the subsequent F.B.1.
investigation.

"This guy stands out higher than the rest, basedronmstantial issues,” Mr. Bruno said.

Defenders of Dr. Lee have said that investigatocsised solely on him because of ethnic
profiling, a charge government officials deny. ISethnicity did play some role in their
thinking. Mr. Moore, the F.B.l.'s former China espage analyst, said that while the
Chinese routinely seek information from visitingestists of all nationalities, they
concentrate on ethnic Chinese, including Taiwanagappealing to a "perceived
obligation to help China."

When Mr. Trulock's office issued its secret repibgaid Dr. Lee "appears to have the
opportunity, means and motivation" to compromise\W88. A secret Justice Department
review of the case, completed last year, calledTvinlock's report "a virtual indictment”
of Dr. Lee, a law enforcement official said.

The crime, though, was unclear. The report's daraagessment, never before disclosed,
contained a hodgepodge of formulations, from théatese (the W-88 "may have been
compromised") to the certain (the Chinese had "atradotal duplicate of the W-88
warhead").

AN ERRATIC PURSUIT
The F.B.l.'s investigation of Dr. Lee started andiedled as it passed from agent to agent
and was overshadowed by higher-profile cases.

Two days after receiving the Energy Departmenpsntan late May of 1996, and still three
years before the case became public, the F.B.hazpan investigation of Wen Ho Lee.
The old inquiry, begun after Dr. Lee's encountehvidr. Hu, was folded in.

Usually, the F.B.I. looks askance at the invesitwgatvork of other agencies. But in this
case, F.B.l. officials neither interviewed the pasfeveapons experts nor searched beyond
the Energy Department for suspects. They acceptelnergy Department's finding as
confirming their own suspicions about Dr. Lee ahgbged it out to the field.

The case fell to David Lieberman, a veteran agdm worked Los Alamos
counterintelligence cases part time from an Fd&tellite office in Santa Fe. The Lee
investigation was added to his lineup of drug casask robberies and crimes on nearby
Indian reservations.

Promised help never came. Headquarters sent twasageassist, but Albuquerque F.B.I.
officials assigned them to general crime casesglaforcement officials said. "It's not the
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way to handle anything that's a big investigati@fdrmer official involved in the case said.
"You don't send it out to the backwater of Ameiara assign it to someone part time."

Neil J. Gallagher, head of the F.B.l.'s nationalsity division, acknowledged that more
resources should have been devoted to the casbeBuaid the investigation was
hamstrung because it involved espionage suspezteave occurred a decade earlier.

There were more current national security caséseaime, including the Oklahoma City
bombing and the Unabomber. Besides, Chinese egmdrad always been a stepchild to
Eastern Bloc cases, and in the aftermath of thet wat, F.B.l. resources had shifted to
things like terrorism and urban drug gangs.

Still, as the case passed from one agent to anabieeF.B.l. seemed to miss one
opportunity after another.

For years, F.B.l. agents did not search Dr. Lem'sputer because they believed they
lacked legal authority. They never looked far erfotggfind a waiver Dr. Lee had signed in
April 1995 stating, "Activities on these systeme aronitored and recorded and subject to
audit." Agents never used standard investigatieésidike trash searches and stakeouts.
F.B.l. officials said it was difficult to operaterseptitiously in the closed society of Los
Alamos. But a veteran F.B.l. espionage investigséod agents have worked in more
challenging circumstances. "We've run cases inSitié. headquarters," he said.

In 1997, a new agent on the case requested a gereavesdrop electronically on the Lees.
A secret F.B.I. report prepared to support thatiegpon flatly stated that China "seemed
to have had a copy of the design" of the W-88.

Allan Kornblum, a Justice Department lawyer whoeexed the permit application, later
told a Senate committee, "l was also shocked byettts, the idea that this guy is making
official trips to the P.R.C. to meet with his coartarts in nuclear weapons design."

Still, weaknesses in the Lee case were obviousnt&dead not examined any other
suspects on the Energy Department's list. Theynbadufficiently demonstrated a link
between Dr. Lee and the compromised W-88 informatidr. Kornblum said. Intriguing
elements of the case were old. In short, "we h#d to show that they were presently
engaged in clandestine intelligence activities,'S&iel, according to a report by Senator
Arlen Specter, Republican of Pennsylvania.

Justice Department officials declined to act onR&l.'s application. That rejection
stalled the investigation again. Mr. Kornblum shéltold agents in August 1997 how to
"flesh out" their application, but they did notpesd for nearly 18 months. F.B.I.
supervisors in Washington sent Albuquerque a fid¢anvestigative tasks, but only 2
were done, a Senate investigation later determined.

With the investigation flagging, the F.B.I. directbouis J. Freeh, told Energy Department
officials that concerns about exposing the invesioyn were no longer a reason to keep Dr.
Lee in his job.
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But the laboratory's top officials were never téddcording to internal Energy Department
correspondence, Mr. Vrooman, the Los Alamos secahief, decided after consulting
with a local F.B.l. agent that it would be better the investigation if Dr. Lee remained in
the laboratory's inner sanctum, X Division.

IN THE ECHO CHAMBER
In Washington, anger at the Clinton administratioand concern over China brought
the W-88 case to a boil.

In Washington, Notra Trulock was pressing his cBgehis own estimation, he gave his
standard briefing about China, the W-88 and leakiseanational laboratories 60 times
from 1995 to 1998.

He was relentless. Unable to get an appointmeift avitew top official at the Energy
Department, Mr. Trulock recalled, he lingered adrdher office until he could slip in and
hit her with his pitch. Mr. Moore, the former F.Banalyst, said Mr. Trulock had figured
out that to get heard in Washington: "He had toehypHe wanted people to get interested
in the problem."

Mr. Trulock denies any exaggeration. In fact, theas new evidence to support his anxiety
about Chinese espionage. A September 1997 Congnasseport found that foreign
visitors were streaming into government laborasovighout background checks. Los
Alamos, for example, had 2,714 visitors in two ggfaom "sensitive” countries, but only
139 were checked. Also in 1997, a scientist nanetdrR.ee pleaded guilty to charges
related to passing American nuclear secrets t€thieese.

Early the next year, President Clinton issued adtive to improve security at the
laboratories. But Mr. Trulock felt that changes &eoming too slowly, and that laboratory
officials’ view of espionage was that "it couldméppen here."

If Mr. Trulock's warnings about lax security ramge for many officials, his central
point — the theft of the W-88 — met with some skapin.

A 1997 report, prepared for the White House byGheA., found that while spying had
aided China's "remarkable progress in advancecauwleapons design,"” it had saved
Beijing a mere two years of development. The reperit on to judge that China had no
W-88 duplicate.

Some experts, hearing Mr. Trulock's classifiedfbrge questioned whether China would
even want to expend the vast resources neededdaqe the W-88. Richard L. Garwin, a
top federal science adviser, said he dismisseddtien as whimsical. While the highly
accurate W-88 was designed for a specific coldobgective — knocking out missile
silos — China's nuclear program focuses on thatybil destroy cities.

But suddenly, in 1998, Mr. Trulock found a largadanore receptive audience.

With impeachment as a backdrop, allegations tleCiimton administration was allowing
China easy access to American secrets collidedchiginges that China's military had
funneled money into Democratic coffers. The NewRrdimes reported that the daughter
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of a senior Chinese military officer was giving negrto Democrats while also working to
acquire sensitive American technology.

Republicans, opening a new front against a beleadygesident, created a House select
committee, headed by Representative Cox, to irgegstiwhether the government was
compromising technology secrets by letting Americampanies work too closely with
China's rocket industry. With its deadline appraaghthe committee stumbled on the
W-88 case.

Mr. Trulock became a star witness, and committesbees were riveted by his testimony.
C.1.A. analysts who testified before the commitigesed there was espionage, people who
heard the secret proceedings said, but were maoieaaal about its value to China.

As it was completing its work, the panel receiveskaret report from the National
Counterintelligence Center, a federal group theks¢o outwit spies. In a brief reference,
the report echoed Mr. Trulock's view that China kaden "the design information on a
current U.S. warhead," the W-88, but offered naente to back that finding.

The Cox committee wrote its report in late 1998, ibwas not declassified and released
until May 1999, after the case had broken into jpwakew. The unanimous report accused
China of stealing nuclear secrets — possibly eveimeeblueprints — for the warheads of
"every currently deployed" long-range American nhkesd/Vhile acknowledging that "much
is unknown" about the impact of the thefts, it jaddghat future Chinese designs would
"exploit elements" of the W-88, and that the stadearets put China's bomb-design
information "on a par with our own."

But John M. Spratt Jr., a Democratic representativihe committee, said the panel lacked
the time and witnesses with sufficient technicalkggiound to fully examine the issues. In
retrospect, he said, Mr. Trulock's testimony waseralarming than warranted.

He pointed to a 1999 report by the nation's toglligence experts, done in response to the
Cox panel, that concluded that China's theft of Acam secrets had "probably
accelerated" its weapons development, though mor@aform their own program than to
replicate U.S. weapons design."

The Chinese government issued its own responsetG@dx committee. Its report, "Facts
Speak Louder Than Words and Lies Will Collapse bgiselves," denied any espionage.

And in a recent e-mail response to questions friwa Times, Hu Side, China's top bomb
designer, said his nation's scientists "can ceatey advanced technology and glory which
they need by their own efforts."”

CLOSING IN
Bit by bit, new details of Dr. Lee's activities caniumbling out.

The Cox committee's deliberations built pressut@iwithe government to revive the
languishing W-88 investigation.
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David V. Kitchen, who became head of the F.B.lllsuyuerque office in August 1998,
said he first learned details of the case that @atovhen his assistant brought him the
Energy Department's 1996 administrative report.

"We couldn't understand how they came to the cammtuthey came to, specifically about
how Lee was the main suspect,” said Mr. Kitchem vgmow retired from the F.B.I.

Mr. Kitchen wanted to close the investigation. "Werked the case for quite a while, and
what did we have to show for it?" he asked. Thevansvas very little.

But Edward J. Curran, an F.B.I. official workingthe Energy Department, had heard a
secret Cox committee briefing and was aghast at indhaaw as a lack of rigor in the F.B.1.
investigation.

In August, the F.B.l. had run a sting operatiorthvein agent posing as a Chinese
intelligence officer trying to lure Dr. Lee to a ateg. Even though Dr. Lee did not take the
bait, Mr. Curran was concerned that if Dr. Lee wapy, that call could have alerted him
that the authorities were onto him. In Decemberestigators knew Dr. Lee was going to
Taiwan for three weeks, but did not monitor himbaeatory officials had not even
informed the F.B.I. when Dr. Lee went to Taiwan $otf weeks earlier that year to consult
at a military institute.

The new energy secretary, Bill Richardson, saiddémded that leaving Dr. Lee in X
Division "was an unacceptable risk." On Dec. 2&raDr. Lee returned from Taiwan, the
department gave him a lie detector test. Dr. Leg inigially found to have passed the test,
which included questions about divulging secretd. &2 made one startling revelation.

One night during his 1988 trip to Beijing, a Chieexientist he knew had called his hotel
room and asked to meet alone. Dr. Lee agreed henskcientist, an official in China's
nuclear program, showed up with Hu Side. Dr. Hw, éaforcement officials said, asked
Dr. Lee questions about how to make smaller hydrdgenbs using oval-shaped fuel.

China's top bomb designer, then, was pressuringdar for information about two-point
detonation four years before China achieved that gterhaps that explained why Dr. Hu
greeted Dr. Lee so warmly during the briefing as l&damos in 1994.

Dr. Lee told investigators that he had not answBnredHu, since the information was secret,
but he had never before reported the meeting tarisgofficers, as required. It was
precisely the kind of approach Mr. Vrooman, theolabory security official, was surprised
Dr. Lee had not reported in the 1980's.

That day, Los Alamos officials suspended Dr. Laetess to X Division. F.B.Il. agents had
heard Dr. Lee's admission about Dr. Hu, but thdyndit interview him for three weeks, and
even then did not grill him about it, a laboratofficial who was present said. "They didn't
press him to go into details," he said. "It willther me for years."

Believing that Dr. Lee had passed the polygraph ks Kitchen asked an agent on the
case to write a memorandum proposing ending thestigation, which he forwarded to
Washington. But on Feb. 2, the case turned adamfitne on the analysis of a polygraph
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test. F.B.I. analysts reviewed tapes of the Decendsé and decided that Dr. Lee's answers
were inconclusive, after all.

Polygraph tests record factors like pulse ratesameat gland activity to determine if a
subject is being truthful. Although results are admissible in court, law enforcement
agencies, particularly the F.B.I., place greatlstadheir investigative value.

On Feb. 10, bureau officials administered their ¢@at in a hotel room in Los Alamos. Dr.
Lee was wired to a machine, and for the first tsimee he was singled out in 1996, was
asked, "Have you ever provided W-88 informatiomamny unauthorized person?"

"No," he answered.
He also said he had never given nuclear-weaporesdodan unauthorized person.

The polygraph examiner determined that Dr. Lee dexeptive, a Congressional report
said.

He also told the examiner that he had helped agShkiscientist with a mathematical
problem that "could easily be used in developingear weapons," Mr. Freeh later told
Congress.

That evening, Dr. Lee told one of his bosses, RitlAa Krajcik, that he had failed the test,
and acknowledged that "he may have accidentallyguiissecrets to a foreign country, Dr.
Krajcik testified in court. Dr. Lee's lawyers say ihever made such a statement.

The investigation that was nearly closed weeksreef@s reaching a boil. After having
gone on in secret for years, it was also leaking.

Back in January, The Wall Street Journal had roewas article under the headline "China
Got Secret Data on U.S. Warhead — Chief SuspecSisientist at Weapons Laboratory
of Energy Department.” The article said the Chirteeobtained information on the W-88
from Los Alamos, but investigators said they hacign the article had alerted Dr. Lee.

Two months later, when the authorities were infartteatt The New York Times was
preparing a major article on the W-88 case, thaljized time was running out to get a
confession from Dr. Lee.

Federal officials asked The Times to delay publicator several weeks, saying they were
preparing to confront their suspect. Although Thmds did not know the identity of the
chief suspect, F.B.l. officials said they fearediNmild recognize himself from details in
the article. The Times withheld publication for ateey and said it would consider a further
delay if asked personally by Mr. Freeh, the F.@irector. He never called.

The F.B.l. interviewed Dr. Lee on March 5, and basented to a search of his office. The
next day, a Saturday, The Times published itslarti€hina Stole Nuclear Secrets for
Bombs, U.S. Aides Say." The article said AmerictHitials believed "Beijing was testing
a smaller and more lethal nuclear device configueedarkably like the W-88." And it
reflected criticism of the White House and the E.®r not dealing swiftly with the Los
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Alamos case. It included Paul Redmond, the C.lfarimer chief spy hunter, saying that
"this is going to be just as bad as the Rosenbergs.

The Times article prompted a flood of press atteanéind upended the F.B.l.'s strategy,
forcing agents to rush into a confrontation intewiwith Dr. Lee before they were ready,
Mr. Freeh told Congress.

The F.B.I lured Dr. Lee to Santa Fe that Sundaysaijected him to a harsh interrogation.
An F.B.l. agent thrust a copy of The Times at HiBasically that is indicating that there is
a person at the laboratory that's committed esg@nand that points to you," she said,
according to a transcript.

"But do they have any proof, evidence?" Dr. Leeedsk

The F.B.I. had only suspicion, and the agent, wimleen identified by several
government officials and in court testimony as C&avert, laid it out in the interrogation.
The Lees went to China in 1986 and "they were dgoogu," she said. "They took care of
your family. They took you to the Great Wall. THegd dinners for you. Everything. And
then in 1988 you go back and they do the same #mig you know, you feel some sort of
obligation to people to, to talk to them and anstleir questions.”

She focused on Dr. Lee's 1988 hotel room encowntkrDr. Hu. "Something had to have
happened when they came to your room," Ms. Cowdt SWe know how the Chinese
operate.”

Dr. Lee said he had "a rule in my mind" about whias secret and what he could reveal.
"You may think," he told the agents, "when peopleen the Chinese people do me a favor,
and | will end up with tell them some secret, hats not the case, O.K.?"

They threatened him with losing his job, with belrandcuffed, with being thrown in jail.
In preparing for the interview, Mr. Kitchen said In@d suggested to Ms. Covert that she
bring up the Rosenbergs because of the referertbe ifimes article.

"Do you know who the Rosenbergs are?" Ms. Covém@s
"l heard them, yeah, | heard them mention," Dr. tail.

"The Rosenbergs are the only people that nevereratgd with the federal government in
an espionage case," she said. "You know what hagpethem? They electrocuted them,
Wen Ho."

When the transcript was made public, F.B.I. offe@denounced the Rosenberg reference.
"She carried that a bit further than we expecteddg Mr. Kitchen said.

But Dr. Lee did not crack. Always polite, he thadkke F.B.1. agents as he left. "I hope you
have good health," he said. He added: "If they w@aput me in jail, whatever. | will, I will
take it."
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Driving up the mountain to Los Alamos from Santailra afternoon with his friend Bob
Clark, Dr. Lee was distraught. "They kept sayiingdl to say that | did this thing | didn't
do," Dr. Clark recalls him saying.

Mr. Richardson announced Dr. Lee's dismissal thx¢ aay, based on a failure to report
contacts with people from a "sensitive country" amdhandled classified documents
found on Dr. Lee's desk.

But the F.B.I. was no closer to knowing if Dr. lwas the suspected W-88 thief. They just
had a more detailed, if more frustrating, pictufréim.

"It seemed like the more times you hit him upslikettead, the more truth comes out," Mr.
Kitchen said. "It's like a little kid."

Tomorrow: The prosecution unravels.
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The Prosecution Unravels: The Case of Wen Ho Lee
By MATTHEW PURDY with JAMES STERNGOLD

n a secure warren of the Los Alamos weapons latagyrahvestigators mined the office of
Wen Ho Lee. Books, reports, notes written in Cheneseverything was handled with

latex gloves to preserve the evidence. Just ddgsehdaboratory officials had fired the
computer scientist for security violations, anddstigators suspected he was a spy, but the
search was yielding little. Then agents discovénedist.

It was on his desk, a record of computer files ammg highly sensitive weapons-design
information. With the help of a Los Alamos physiciavestigators determined that Dr.
Lee had downloaded the secret files from the laboys classified computer system and
transferred them to computer tapes. Some of thestayere missing. The potential
compromise of America's nuclear weapons secretstaggering.

"It's unimaginable," the physicist, John Romeroeenbers thinking.

For three years, agents had suspected Dr. Le&iofjgChina information on America's
most sophisticated nuclear warhead, the W-88. liit theandering espionage
investigation had been short on resources anddangissed opportunities. The discovery
of the download, in late March 1999, was the tiatd evidence of any crime — the key,
perhaps, to the maddening enigma of Wen Ho Lee.,Math the case out in the open and
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hotly debated, and Dr. Lee's huge security breaising the stakes of the investigation, the
government, in the words of one F.B.I. officialefi$ in the cavalry.”

Agents conducted 1,000 interviews over nine morgbasuring the globe for evidence that
Dr. Lee had leaked his secrets. The Federal BuwEhbwvestigation carried out its largest
computer forensic investigation ever. Investigataased years of Dr. Lee's telephone calls.
Prosecutors pressed him to explain himself, andhiteedid not, they brought a 59-count
indictment and convinced a federal judge that he seadangerous he had to be jailed
without bail. He spent nine months in such restrgctonditions that he was shackled
during recreation.

In the field and then in the courtroom, the prosiecuof Wen Ho Lee was a final attempt
to understand a man whose deepening suspiciousadgaunted the government for
nearly 20 years. When they failed to uncover esgenprosecutors constructed an unusual
and risky strategy, seeking to put him in prisonlifie on charges they had no direct
evidence to support. It was a leap, and in the iefel) short.

Last September, the judge freed Dr. Lee, declahaghis jailing had "embarrassed our
entire nation and each of us who is a citizen.bfTihe Justice Department wound up with
a public relations disaster and a guilty plea eodhme it had evidence of from the start —
a single felony count of mishandling national se@gunformation.

Dr. Lee, 61, had always left investigators feelingt he was hiding something. He had a
history of deceiving the authorities about secumttters and clandestine contact with
foreign scientists. Now, agents discovered thdtdeetried to delete his downloaded files
as they closed in on him. After he was kicked duhe bomb-design area of Los Alamos
for security violations, he found ways to sneakikbiac Investigators also began seeing
signs that he might be exploring a relationshignaitmilitary research institute in his
native Taiwan.

Whatever the evidence of deception, though, theqmation's most powerful charges
unraveled as defense lawyers homed in on gapg icetbe. Without proof that Dr. Lee was
a spy, prosecutors charged him with intent to mjfine United States and help a foreign
country. But they were never sure why he had tédkersecrets, or which country he might
have planned to help with them.

They initially suspected he was a spy for Chinaemthey toyed with China's nemesis, the
regime on Taiwan. Finally, in court last summeeytipresented a menu of surprising
possibilities that included Australia and SwitzadaAnd they said they believed his
motive for downloading the information was to ent®his job prospects. To the judge
who had ordered him jailed, and to Dr. Lee's insiregly vocal supporters, the
government's cold, hard case was melting away.

Another blow came from John L. Richter, an esteemeabons designer who had played

a crucial role in beginning the espionage invesibgethat ensnared Dr. Lee. Testifying in

court, Dr. Richter played down the threat of Drelsecrime. Although he later backed away
from that assessment, Dr. Richter said he had spolein court because he believed Dr.

Lee "had suffered enough" and should be set free.
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In one sense, prosecutors got what they wantede-fetbny plea and an agreement from
Dr. Lee to tell all under oath. But, to this ddyey remain taunted by what they do not know.
The debriefings over the last few months and furtmeestigation have left them with a
blur of questions. Unsatisfied with some of hislargtions, investigators are still
exploring his dealings with Taiwanese and Chinegan$ists.

As for the downloading itself, frustrated investma are left with nothing but Dr. Lee's
innocent explanation: He downloaded the informat@mprotect his work and tossed the
tapes that are missing in a trash bin behind Hiseoht Los Alamos. They have never been
found.

At the F.B.l., a top official voiced the bureawssist conclusion: "I don't think anyone fully
understands Wen Ho Lee."

KEEPING WATCH
Each step of the F.B.I. investigation seemed tolfol suspicions and cast new doubt.

Day and night throughout 1999, agents sat in aatsde Wen Ho Lee's red ranch house on
Barcelona Avenue near Los Alamos, N.M., where dodnuidevelopment abuts striking
mesas. They trailed him everywhere, and he couldlyhhave appeared more harmless and
cordial. He told his neighbor, Jean Marshall, thatagents especially liked it when he
went fishing because it gave them a chance towgetfdaheir hot cars. Once, when he had
to travel out of town, he changed his scheduletm@amodate his watchers.

But as investigators pieced together Dr. Lee's plasir already dim view of him darkened.

Their computer investigation showed that in eafl99, just as agents were pressing him
for evidence of espionage, Dr. Lee had been btrsilyg to delete the downloaded files.
On Feb. 10, for example, after failing an F.B.llygoaph, Dr. Lee deleted 310 files, F.B.I.
documents show.

Investigators also discovered that he had continosdeak into the bomb-design area, X
Division, after his access was canceled. In Janial999, soon after losing his access, he
was let in by an unwitting security officer. Othienes he simply walked in behind division
employees, lawyers knowledgeable about the cade(daihis recent debriefing, Dr. Lee
told investigators that he had slipped in througlojpen door just hours after he was barred
from X Division, the lawyers said.)

"Each day we found more information that cast daurbhim," said David V. Kitchen, then
head of the F.B.l.'s Albuquerque office. In Janubty Kitchen had recommended closing
the espionage investigation of Dr. Lee, becaus#ppeared cooperative and had innocent
explanations for everything. Since the discoverthefdownload, everything had begun to
look less innocent.

In August 1998, agents ran a sting operation tafdee Lee would bite at the chance to
meet with an agent posing as a Chinese intelligageeat. Dr. Lee's reaction appeared
ambiguous to investigators.
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When the agent called, Dr. Lee said there was@datry policy against meeting foreign
representatives without approval. However, accgrttina secret F.B.l. report recently
obtained by The New York Times, "Lee indicated ih& all right to talk on the phone
since everything Lee has done was in the open.L&x first agreed to meet the agent, then
called back to say he could not. When the agefegccbbhck the next day, Dr. Lee agreed to
take his beeper number.

"He doesn't take the bait," said one former govemtofficial, "but he seems to be feeling
him out."

He also seemed to be feeling Taiwan out. In MarachApril of 1998, according to court
testimony, Dr. Lee had spent six weeks in Taiwaa esnsultant to the Chung Shan
Institute, a government defense complex where Agaarofficials say Taiwan has done
nuclear weapons research. Dr. Lee's trip was taitbrthe approval of laboratory officials.

Investigators discovered that while on that trip, DBee called the Los Alamos computer
help desk to find out if he could access his cfesbcomputer. He was told he could not,
but investigators later found that he had downldaaie unclassified computer code from
Los Alamos to his computer in Taiwan.

Those dealings with Taiwan echoed the F.B.1.'s éiogtact with Dr. Lee in the early 1980's.
Dr. Lee had been picked up on a wiretap, offercngelp a fellow scientist who was under
investigation for spying. In interviews at the tini. Lee admitted to agents that he had
improperly passed unclassified but restricted sifiemnformation to Taiwanese officials.

If the investigation of the download was fueling fame old suspicions about Dr. Lee,
investigators were getting the same old result.

Agents determined that 9 of 15 computer tapes Be.thad made were missing, but their
exhaustive search — they even visited every prisgieage facility in New Mexico — left
them unable to refute Dr. Lee's explanation thatdeedestroyed them. They spent months
searching the Los Alamos computer system, everisgutdown entirely for three weeks,
but found no evidence that anyone had gotten imtd.&'s computer files. They did
discover that Dr. Lee had given his password tachiklren so they could connect to the
Internet and play computer games through his L@sndls computer while they were at
college.

And they had no evidence to counter Dr. Lee's pahlic explanation — in a "60 Minutes"
interview in August 1999 — that he had downloaded eopied the information so he
would have backup files for his work.

Investigators began to see hints of another mofiv.l. agents traveled to Taiwan and
found that in addition to lecturing and consultihgre in 1998, he also met with a company
to explore job opportunities, federal investigatiestified in court.

Agents discovered more evidence of Dr. Lee's jaiitihg when they searched his house in
April 1999 — seven letters to scientific institutasd universities around the world
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inquiring about job prospects. Dr. Lee wrote themi993 and 1994, after he had learned
he was on a list of employees to be laid off ing¢kent of a budget crunch.

The downloading that Dr. Lee eventually was chargild occurred during that same
period, even though investigators discovered thdidd actually begun transferring some
material as early as 1988, well before his job thasatened.

Perhaps, investigators thought, the download wassamance policy. Perhaps, entering
his late 50's and contemplating retirement at 8djdured that the secrets of Los Alamos
would make him more marketable.

"We may not be able to show he was a spy," said=aB4. official, "but we can show he
was not just a wayward scientist."

SECRETS AND SCIENCE
The government had no evidence of espionage. Sasiioned an unusual prosecution
strategy based on the idea that Dr. Lee must haatended to injure the United States.

In April 1999, federal prosecutors from Albuquerguent up the mountain to Los Alamos,
where scientists gave them what one lawyer called {Oh, my God' speech." Having
assessed Dr. Lee's security breach, the sciettidtprosecutors, "There was nothing more
valuable that anyone could take."

Computer forensic investigators re-created Dr.d deleted files and determined that Dr.
Lee had moved 806 megabytes of information (thevetgnt of papers stacked 134 feet
high, they said) that contained the tools for cotapsimulated weapons testing, a valuable
commodity in an age of nuclear test bans.

The files included computer codes, which he hagdeelvrite, that used the information
from decades of actual weapons tests to simulatdetonation of bombs. He also
downloaded files containing sketches and dimensidmseapons and files giving physical
properties of bombs.

Experts would later testify that while the file®a¢ would not allow someone to replicate
a weapon, in knowledgeable hands they could advamcelear weapons program. And
officials had another fear, one they were prohtbfte security reasons from voicing
publicly: Dr. Lee's files contained information aib@urrently deployed weapons, which
could help an enemy defend against them.

The task of translating the science into a crimaaae fell to Robert J. Gorence, the first
assistant to John Kelly, the United States attofaeflew Mexico.

At 41, Mr. Gorence had wide experience as a praseed drug cases on Indian
reservations, complicated savings and loan trilaéspursuit of the runaway spy Edward
Lee Howard. Intense and aggressive, Mr. Goreneathimself into the Lee case,
spending weeks at Los Alamos with other investigataterviewing scientists and reading
physics texts. Steeped in the details, he couttraff such obscure facts as the amount of
time it takes for an atom bomb to "go critical. i millionths of a second.)
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At one point, Mr. Gorence went to Kirtland Air Ferbase in Albuquerque, where the
government stores films of nuclear weapons teséssecure vault, chilled to preserve the
pictures. Impressed by the films' awful drama,die tolleagues he wanted to show them
to a jury to demonstrate the power of the secretd & had compromised.

Even so, evidence of a crime beyond the securggdir itself was limited. As Mr. Kitchen,
the former F.B.I. official, put it, "Short of espiage, what do we have?"

Mr. Gorence consulted the Atomic Energy Act, whikehhad read a few years earlier in
preparation for the threat of protests at Los Alarao the 50th anniversary of the Japan
bombings. He focused on the only two provision&nmerican law that allow life sentences
for mishandling secrets even without proof of espige, seemingly a perfect fit for Wen
Ho Lee.

No one had ever been prosecuted under those statstrding to court testimony, and
proving the charges, one prosecutor acknowledgad,"tardly a slam dunk." But federal
officials all the way up to the attorney generahet Reno, signed on to the charges, which
accused Dr. Lee of acting with "intent to injure tnited States, and with the intent to
secure an advantage to a foreign nation."

Prosecutors had no hard evidence that he planngidé@way the secrets, but they
reasoned that the simple absence of an innocefdretpn showed his criminal intent.
They emphasized the deliberate nature of the dawinte they estimated it had taken him
40 hours over 70 days. And they argued that hig estperience at Los Alamos and
secretive manner showed he knew what he was daasgwong. In fact, after the
download was discovered, he at first denied mathegapes, according to Congressional
testimony.

They argued further that his actions injured thé&&hStates by denying it exclusive
possession of the secrets, and they began linirReapagon officers to testify about the
potential effect on American military strategy. Arg that Dr. Lee had aided another
nation was more difficult, but prosecutors argueat they did not have to prove he had a
specific country in mind when downloading the mialeonly that he eventually intended
to help one.

The strength of the prosecution's case, one JUd@partment official said, lay in the sheer
"depth and scope" of the material. But that was alsnajor potential pitfall.

Many cases involving classified information are biagught to trial for fear of divulging
secrets. In the Lee case, top government offidia¢diding the attorney general, the
director of central intelligence and the natioredwgity adviser, met at the White House on
a Saturday in December 1999 to discuss the rigkasfecution. They decided the case had
to go forward, lest Dr. Lee's tapes be passeddoeggn country, since efforts to strike a
deal had failed. One letter from Mr. Kelly, the téu States attorney, to defense lawyers
ended in blunt frustration: "In short, we want youell us why he made the tapes!"

If they ended up having to go to trial, the offlsidecided, they would try to thread a needle
on the secrets issue, allowing only summaries@fitita on Dr. Lee's files to be used.
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Still, as Mr. Kelly conceded in an interview, "noewanted to go to trial." And bringing
powerful charges, another government lawyer sags, partly a strategy to get information
from Dr. Lee, and perhaps force a plea.

The indictment, handed up Dec. 10, made no mewofitime W-88 or of spying. But in ball
hearings, prosecutors presented a dark image aferby sweeping together all they knew
about him — from his earliest suspicious contadth Wreign scientists to his attempts to
delete his downloaded files.

At the first bail hearing, Stephen M. Younger, #ssociate director for nuclear weapons at
Los Alamos, said the information on the missingetapould "in the wrong hands, change
the global strategic balance."”

A magistrate denied bail and two weeks later, &telee appealed, prosecutors raised the
ante before Judge James A. Parker of Federal @i§tdurt. "This court, | believe, faces a
you-bet-your-country decision," Paul Robinson, lesst of the Sandia National
Laboratories, told the judge.

The judge indicated he was leaning toward a résteiéorm of house arrest, but in a secret
hearing the prosecution warned of dire circumstance

Dr. Lee could be "snatched and taken out of thergiby a hostile element looking for
the missing tapes, Mr. Kelly said, according toamscript of the hearing.

Robert Messemer, the F.B.l. agent brought in aseiek investigator because of his
background in espionage cases and proficiency ingShk, was more pointed.

"We anticipate a marked increase in hostile irgeliice service activities both here in New
Mexico and throughout the United States in an etfotocate those tapes," he said. "Our
surveillance personnel do not carry firearms, &y tvill be placed in harm's way if you
require us to maintain this impossible task of @cong Dr. Lee."

SOLITARY CONFINEMENT
Jailed for nine months, Dr. Lee found release in mig, literature and science.

Wen Ho Lee was held in solitary confinement forenmonths at the Santa Fe County
Detention Facility. He was kept in his cell 23 hwarday. A small light burned constantly
so guards could watch him at all hours. He wasiadtbto see his family just one hour a
week, and they had to speak English — not Mandaitiigh they speak at home — so the
F.B.l. could listen. And like other prisoners idisy confinement, he was shackled
whenever he left his cell, even while exercisingnareting with his lawyers.

Early last January, when Dr. Lee's lawyers dematiokgichis conditions be eased,
prosecutors responded that Ms. Reno had persapphpved them.

"These special administrative measures were reggiést one reason and one reason only:
to restrict Dr. Lee's ability to pass informatiémdugh intermediaries that could have the
devastating consequence of disseminating the nuséeaets he had stolen from Los
Alamos," Ms. Reno later told a Senate hearing.
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Eventually, the government loosened its restrictiddfficials arranged for a
Mandarin-speaking agent so Dr. Lee could talk sof&aimily in his native language. They
gave him a radio and removed his chains duringoesear

But if the government hoped Dr. Lee would crackdisplayed hardly a fissure.

Dr. Lee is a meticulous man, obsessively neat adered. In a recent picture-taking
session at his home, Dr. Lee led a visitor to allstmam that his daughter, Alberta, called
"his room." It was impeccably clean and sparselgiihed — a bed, a desk with a few
books, an amplifier, turntable and speakers and.&g’s collection of classical and opera
records, stacked neatly on shelves. His daughighsavould stay there for hours,
listening to music. In the garage, Dr. Lee's usédclean gardening tools were laid neatly
on a shelf. Later, cooking dinner, he moved witlthodical precision, chopping, arranging
food in piles and cleaning the cooking area beséiteng down to eat with guests.

In prison, he re-created his world. He listenedl&ssical music on the radio. He read
novels. He wrote large parts of a mathematics t®&bA friend, Cecilia Chang, recalls
him saying that while physically he was in prisoniiine months, "spiritually, | lived with
my music and my literature and my science."

The government's case had created a storm, bug,again, the man at the center seemed
curiously unchanged. When a jail monitor visiteshha federal official later told Congress,
Dr. Lee said that, other than his freedom, his engh was for "additional fruit at the
evening meal."

FIGHTING BACK
The defense knew it had to fight two battles: omecourt, the other in the public arena.

The defense lawyers were not as serene as thesit.cliheir man was in prison. The public
seemed convinced he was a spy for China. And thiergment was throwing heavy
resources at the case.

The lead lawyer was Mark Holscher, then 36, a wbatéar criminal specialist at the Los
Angeles law firm of O'Melveny & Myers. A former fechl prosecutor, he had made his
reputation, in part, prosecuting Heidi Fleiss, knaas the Hollywood Madam. Mr.
Holscher agreed to take the Lee case pro bonolsdteg found by Dr. Lee's daughter.

The second lawyer, John D. Cline, had handled ldssified material issues for Oliver
North's defense in the Iran-Contra prosecutiontitdae wore on, and donations to the
defense increased, more lawyers were added.

They saw two battles, Mr. Holscher said, "one md¢burt and the other in the public at
large." They fought on both fronts.

The government provided the defense with a secaa on the top floor of the imposing
federal courthouse in Albuguerque where they cputgbare their case and meet with their
client under the eye of a security camera.
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The first crack in the prosecution appeared as sifead through testimony from the
December bail hearing. A Los Alamos computer exbad testified that the downloaded
files were classified under a category called PARIDtect as restricted data” — a rule for
handling computer- generated material that inclsd®se secrets in a sea of more ordinary
information.

Defense lawyers recognized that meant that the tilemselves were not classified "top
secret" or "secret." It was a perfect opporturotgtrike at the heart of the government's
claim that the files represented the nation's "crgawels." Prosecutors acknowledge that
they had not been fully aware of the PARD issueil®\there was still little question Dr.
Lee had downloaded important secrets, they knewlé¢fense would press the issue with
ajury.

The defense found its next opening by asking prases one simple question: Which
country did they expect to argue Dr. Lee was int@ntb aid? Defense attorneys expected
the answer to reveal the murky center of the gowent's most powerful allegations, but
even they were surprised by the results.

Mr. Gorence resisted answering, arguing that theigoment was under no obligation to
say. But by the spring of 1999, Mr. Gorence wasonger the lead prosecutor on the case.
Mr. Kelly had left his post to run for Congressfi€éls in Washington not only declined
to appoint Mr. Gorence as United States attornéwlso, without any public explanation,
brought in a new prosecutor.

He was George A. Stamboulidis, a a federal proseaut Long Island who had long
experience with organized crime and other compéses. Fresh on the Lee case, he made
his first substantive move.

Under orders from Judge Parker, Mr. Stamboulidssemed the defense's question. He
filed a document listing Australia, France, Germdtgng Kong, Singapore, Switzerland
and Taiwan — the countries on the job search keftarnd in Dr. Lee's house. Mr.
Stamboulidis also threw in China.

Defense lawyers had believed that the governmsuéigicions of Dr. Lee as a spy for
China had waned. Indeed, under Mr. Gorence, thergovent was building a case that Dr.
Lee might have been aiding Taiwan. But Australid Switzerland?

"These are not countries which anyone other thamptbsecutors have identified as
presenting any kind of nuclear threat to the Uniéates," Mr. Holscher said, snickering.

Judge Parker had a more sober, but equally damagew. Writing later in a decision
releasing Dr. Lee, he said, "Enhancing one's ressit@ss sinister than the treacherous
motive the government, at least by implication yided to Dr. Lee at the end of last year."

Defense lawyers began another assault in July,usmanag in a secret hearing that they
intended to bring a nuclear bomb to court. Notad lbemb, but something just as
audacious — an actual bomb blueprint.
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One of the government's constant refrains had tiedrDr. Lee had stolen "electronic
blueprints” for nuclear weapons. Therefore, thedsé argued, it had the right to rebut that
by introducing a real blueprint. The defense kneevgovernment would resist, and hoped
that might persuade the judge to drop the chargdaictrial grounds.

This was a preview of the defense's strategy oretsedJsing the classified material, Mr.
Cline said at the closed hearing, would be necgdsaproving four central defense
arguments: that most of the downloaded materialalr@ady in the public domain; that
some of the computer codes contained flaws thaertteein less useful; that the codes
were related to Dr. Lee's work; and that they veiifecult to use without user manuals,
which were not on the tapes.

The case ended before Judge Parker could decidéevtie allow the use of the bomb
blueprints or other secrets at a trial. But basedarly rulings that some secrets might be
relevant to the defense, Ms. Reno testified lgesecutors expected to be forced to cross
"an exposure threshold we had already determinsddoan unacceptable risk."

QUESTIONS OF FAIRNESS
Accusations of racial profiling and overzealous mecution helped turn the case in Dr.
Lee's favor.

As much as anything, what ultimately undid the poogion were questions of fairness.
The image of the diminutive Wen Ho Lee — still uedk, not even charged with
espionage — chained in a cocoon of silence, tramsfd him in the public eye from villain
to victim.

Asian-American groups, energized by the case, eldattyat Dr. Lee was a victim of racial
profiling, unfairly singled out for prosecution.i8agtific and civil rights groups joined in.
The clearest, loudest voice belonged to Albertg be#6-year-old technical writer who
gave speech after speech hammering away at a needstmse lawyers were arguing in
court.

A defense motion claiming selective prosecutiontiasted Dr. Lee's treatment with that
of John M. Deutch, the former director of centrd€lligence, whom the Justice
Department initially declined to prosecute for kegmational security secrets on his home
computer. (The department eventually opened arstigagion, but Mr. Deutch was among
those pardoned by Bill Clinton on his last day eesplent.)

Defense lawyers made sure their legal papers geptarters. One document that
particularly resonated was a declaration from Rio¥ssoman, former head of
counterintelligence at Los Alamos, stating thataganreason investigators initially
suspected Dr. Lee had spied for China was becaus@a$ ethnic Chinese.

Indeed, Dr. Lee's race was one strand of investigatuspicion. In an affidavit seeking
permission to search Dr. Lee's house in April 1290F.B.I. agent stated that Chinese
"intelligence operations virtually always targetoseas ethnic Chinese with access to
intelligence information."
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But Mr. Vrooman knew there was more to investigsitsuspicions. Mr. Vrooman himself
had raised concerns about Dr. Lee's contacts witheSe scientists in the late 1980's and
had identified Dr. Lee to Energy Department in\gegiiors as a potential suspect in the
W-88 case. Beyond that, Mr. Vrooman was one ofetlaboratory officials reprimanded
for the handling of the Lee case, and his critad shat gave him a motive to criticize the
investigation.

Even so, supporters of Dr. Lee saw Mr. Vroomanidadation as further evidence of
overzealous prosecution. Their view was bolstetedn@w bail hearing in August, ordered
by Judge Parker.

In testimony, Mr. Messemer, the lead F.B.l. agacknowledged having misstated
important evidence against Dr. Lee. For example Ngssemer had testified in December
1999 that Dr. Lee had lied by asking a colleaguaotwow his computer to download a
resume. In fact, Dr. Lee was downloading nuclearets, and that testimony seemed to
show Dr. Lee's deception — an element in provimgititent charges.

But defense lawyers discovered that the colleagueaterviews with the F.B.I., had never
said Dr. Lee told him he was downloading a resuvire Messemer told the judge he had
made "an honest error," and never intended "toeadsi/ou or anyone in this court or any
court.”

Next he acknowledged that after further investaatthere was no evidence that the
job-search letters found in Dr. Lee's house had lseat. That undercut the prosecution's
image of Dr. Lee feverishly job-hunting.

If Dr. Lee needed one more nudge to turn the cabésifavor, it was delivered by John L.
Richter. A plain-talking Texan and veteran bombigiesr, Dr. Richter was making his
second pivotal appearance in the Lee case.

In 1995, he was the first to suggest that the Glameight have significant information
about the W-88 warhead. Even though he eventuatiigdd off that opinion, it helped start
the investigation that led to the discovery of Dee's download and his jailing.

Now, asked about the danger of Dr. Lee's tapeasdalhto enemy hands, Dr. Richter
responded: "I think that keeping him locked upway he is is much more injurious to the
reputation of the United States. And that is orasoa that | am here.”

Without having reviewed the downloaded informatibe,minimized its importance,
saying "99 percent of it was unclassified in theropterature.”

In a subsequent interview and Congressional testyrior. Richter said his "99 percent”
statement referred only to the basic physics upiterthe computer codes. But he said
other elements of the files did hold important ser

Dr. Richter had seen the testimony of laboratofigials that helped jail Dr. Lee as
hyperbole. Having played a role in starting the &#air, he now thought it was time to end
it.
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"If I had any influence in getting him out," he @daecently, "l figured that's a payback."

APOLOGY FROM THE BENCH
After pleading guilty to a single charge, Dr. Leealed free. The judge said he had been
'induced' to jail Dr. Lee unfairly.

On Aug. 24, 2000, Judge Parker issued a brief @a@ng he had decided to release Dr.
Lee under stringent conditions.

Just days before, Mr. Stamboulidis had warnedttietisk of freeing Dr. Lee was "of a
caliber where hundreds of millions of people cdugdkilled.” But after the judge's order,
prosecutors began trying to cut a plea deal. By &aptember, they had one.

Dr. Lee agreed to plead guilty to one felony caafritlegally gathering and retaining
national security data. He did not admit to inteigdio harm the United States or aid a
foreign country. He agreed to a sentence of timeeske with no probation, and to undergo
60 hours of debriefing, under oath, by the govemme

Dr. Lee had one last surprise before entering thigygplea. Asked for the first time by the
government, he acknowledged having made copidsedfapes. It made prosecutors
suspicious all over again, but they went ahead.

On Wednesday, Sept. 13, Dr. Lee stood in coureanaitted his guilt. But the drama of the
day was Judge Parker's soliloquy.

"What | believe remains unanswered," he saidhésquestion, What was the government's
motive in insisting on your being jailed pretriader extraordinarily onerous conditions of
confinement until today, when the executive braagfees that you may be set free
essentially unrestricted? This makes no sense to me

"A corollary question, | guess, is, Why were yoaiged with the many Atomic Energy Act
counts for which the penalty is life imprisonmaeadt,of which the executive branch has
now moved to dismiss and which | just dismissed?"

The judge blamed Clinton administration decisiorkeng, saying, "l was induced" to jail
Dr. Lee before his trial. But it had become clémtt'it was not necessary."

He ended, "I sincerely apologize to you, Dr. Lee,the unfair manner you were held in
custody by the executive branch."

EPILOGUE
Even now, the case is not quite over. Agents coméirio look at some of Dr. Lee's
activities, and the W-88 mystery remains unsolved.

The government's debriefing of Dr. Lee ended lasé year. He acknowledged making as
many as a dozen trips to Taiwan over the last ®eades — more than officials previously
knew about — although it remains unclear how maayewor purely personal reasons.

According to people knowledgeable about the casestigators are looking at aspects of
two of those trips, taken in 1998 with full knowtgdof laboratory officials. One was his
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six-week visit to the Chung Shan military instituséhere he received a consulting fee of
about $5,000; the second was paid for by a prisatepany in Taiwan. Investigators are
also interested in small family accounts in Taivsand Canadian banks.

And they are continuing to examine Dr. Lee's relahips with Chinese scientists,
including a dinner he held for one scientist whafecials say they have information that
a computer code might have been discussed.

Mr. Holscher, Dr. Lee's lawyer, called any suggesbf wrongdoing false, adding, "even
more disappointing is that anonymous governmeitiaf$ risk violating federal criminal
law by talking about the investigation."

Under the plea agreement, prosecutors have thenoptisubmitting Dr. Lee to another lie
detector test.

As for the missing computer tapes, they were nandoin a thorough search of the Los
Alamos landfill.

Dr. Lee is getting a curtain call. He recently agr¢o tell his story. This time it will not be
under oath. He has a contract for a book and neines.

Notra Trulock, who began the W-88 investigationhesintelligence director at the Energy
Department, is now the spokesman for the Free @ssdfoundation, a conservative
research group in Washington. He has a contra@ bmok that he is thinking of calling
"Kindred Spirit: The Inside Story of the Chinesglesnage Scandal.”

After Dr. Lee's release, President Bill Clintonukéd his own Justice Department, saying,
"l always had reservations about the claims thaewsade denying him bail." He added,
"The whole thing was quite troubling to me."

The W-88 investigation itself is stalled. Justlas downloading case was gathering steam
in the summer of 1999, the F.B.l. was coming tpgwith the flaws of its initial inquiry.

After interviewing scientists who had conductedhaalysis for the Energy Department in
1995, F.B.I. officials determined that many of thkad disagreed with the conclusion that
China, using stolen secrets, had built a weapa@nthk W-88.

At the same time, a White House panel pointedimaitthe stolen information about the
W-88 could have come not just from Los Alamos lbatrf numerous energy and defense
installations as well as private contractors. Amelligence experts say they have no
evidence that China has actually deployed any lange weapons that incorporate the lost
secrets, though they believe a new generation apwes may do so by 2015.

In September 1999, Attorney General Janet Rend.aas J. Freeh, the F.B.1. director,
ordered federal agents to broaden their spy inyatstin. But the new trail proved so cold
and so wide open that investigators made littlelthvag. "You're looking at potentially
thousands of points of compromise," a senior fdddf@ial said, "so it becomes an
undoable problem."
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Neil J. Gallagher, the bureau's national secuhtgfc said in a recent interview that if the
bureau had known in the beginning what it evenyuakrned, it would not have been so
quick to focus on Wen Ho Lee. He said he would Habeled the investigation the
"potential” compromise of the W- 88.

The chief suspect, he said, "would have been unkriow
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